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were  a  common  thoroughfare  in  said  city,  and  that  on  said 
sidewalk  above  described  between  said  B.  and  R.  streets, 
there  was  on  the  day  of  ,  19..,  a  certain  up- 
right post  or  structure  called  a  hydrant,  about  twenty-two 
inches  high,  and  standing  at  a  point  in  said  sidewalk  about 
forty  inches  from  the  south  edge  of  said  sidewalk,  which 
said  hydrant  had  been  negligently  and  wrongfully  built  in 

said  sidewalk,  and  on  said day  of ,  19. .,  and 

for  a  long  time  prior  to  said  date,  to-wit,  for  more  than  one 
year,  had  been  wrongfully  and  negligently  there  maintained 
by  said  city,  and  which  hydrant  was  then  and  there  an  ob- 
struction in  said  sidewalk,  and  an  obstruction  to  the  due  and 
proper  use  of  said  sidewalk. 

Plaintiff  says  that  while  he  was  walking  on  said  sidewalk 

on  the  night  of  the  said  .  .* day  of ,  19. .,  as  he 

lawfully  might  do,  and  while  exercising  due  and  proper  care, 
and  without  fault  on  his  part  he  stumbled  on  and  over 
said  hydrant  and  then  and  there  fell  on  said  sidewalk,  said 
fall  then  and  there  being  caused  by  the  wrongful  and  neg- 
ligent erection  and  maintenance  of  said  obstruction  in  said 
sidewalk  as  aforesaid,  and  this  plaintiff  was  by  said  fall 
greatly  and  permanently  injured,  having  his  right  arm 
broken  near  the  wrist  joint  thereof,  and  being  greatly 
bruised  and  injured  on  the  right  side  of  his  body  and  seriously 
injured  internally,  so  that  he  then  did,  since  continually  has, 
and  now  does  suffer  great  pain,  and  has  lost  the  use  of  his 
right  arm  and  hand,  and  has  been  wholly  unable  to  pursue 
his  usual  avocation  and  has  been  compelled  to  and  has  ex- 
pended a  large  sum  of  money,  to-wit,  the  sum  of   

dollars,  in  caring  for  and  endeavoring  to  cure  his  said  in- 
juries. 

Plaintiff  says  that  on  the day  of ,  19. .,  he 

presented  to  the  mayor  and  council  of  said  city  a  claim  against 

said  city  in  the  sum  of dollars  for  said  injuries,  and 

demanded  payment  thereof,  and  that  said  mayor  and  council 
refused  and  still  refuse  to  pay  the  same  or  any  part  thereof. 

Wherefore,  plaintiff  says  that  by  reason  of  said  injuries  so 
wrongfully  and  negligently  caused  by  the  said  city  of  0.  C, 
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board,  same  being  a  part  of  said  sidewalk,  and  was  thrown 
dovoi  on  and  against  said  sidewalk  and  the  ground  and  with- 
out any  fault  or  neglect  on  her  part  was  greatly  and  per- 
manently injured  by  having  both  of  her  arms  broken  by  said 
fall  to  her  great  damage  in  the  sum  of dollars.  • 

3.  That  on  account  of  said  injury  said  plaintiff  has  suf- 
fered great  distress  of  body  and  mind  to  her  great  damage, 
to-wit:  in  the  sum  of dollars. 

4.  That  the  plaintiff  on  account  of  her  said  injury  has 
become  permanently  injured  in  this,  to-wit :  by  the  loss  of  the 
use  of  her  right  arm  entirely  and  her  general  health  having 
become  greatly  impaired  to  her  damage,  to-wit:  in  the  sum 
of dollars. 

5.  That  on  account  of  said  injury  the  plaintiff  was  for 
some  time  sick,  thereby  being  compelled  to  employ  medical 
attendance,  nurses,  to  purchase  medicine,  and  other  ex- 
penses in  attempting  to  effect  a  complete  recovery,  thereby 
being  damaged,  to-wit :  in  the  sum  of dollars. 

6.  That  on  the day  of ,  19. .,  the  plaintiff 

presented  to  the  board  of  trustees  of  said  town  of  N.  her 
itemized  claim  in  writing  for  allowance  by  said  board  of 
trustees  for  the  amount  hereinbefore  set  out,  which  claim 
was  by  said  board  of  trustees  of  said  town  of  N.  wholly  re- 
jected and  disallowed. 

Wherefore,  for  all  the  causes  and  damages  above  set  out 
and  stated,  the  plaintiff  prays  for  a  judgment  against  the 

defendant  in  the  sum  of dollars  costs  of  this  action, 

and  all  other  relief  as  seems  to  the  court  equitable  and  just.^ 

551.     ALLEGATIONS  OF  UNSAFE  CONDITION  OF  SIDEWALK. 

Plaintiff  states  that  on  the  said day  of ,19. ., 

the  plaintiff  was  lawfully  walking  along  the  said  sidewalk, 
at  the  place  above  set  out  and  described,  at  which  place  the 
defendant  corporation  had  negligently  permitted  the  planks 
of  which  said  sidewalk  was  constructed  to  become  broken 
and  unfastened  from  their  lateral  support,  and  to  become 
unsafe    and   dangerous  for   passage  of   persons  using  said 

2  From  form  in  record  in  Norman  v.  Teel,  12  Okla.  69. 
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the  defendant  on  that  portion  of  the  street  set  aside  for  side- 

^^  purposes,  between street  and street,  north 

^d  south  streets  in  said  city,  a  wooden  sidewalk,  which  side- 

^^  between  said street  and  said street,  had, 

beeauge  of  the  neglect  of  said  defendant  become  out  of 
^pair;  the  boards  constituting  said  sidewalk  had  in  some 
places  decayed  and  rotted  away ;  in  other  places  boards  had 
l^^me  loose  and  removed  from  said  walk,  while  in  other 
places  the  boards  were  broken  and  at  a  place  in  said  side- 

^  about   feet  east  of  street  there  was  an 

opening,  hole  and  aperture  between  the  said  boards  forming 
^  sidewalk  at  that  place,  which  hole,  aperture  and  open- 
^S  bad  been  and  was  caused  by  the  said  boards  rotting  and 
decaying  and  was  about  four  inches  in  width,  thereby  forming 
a  defect  and  dangerous  place  in  said  sidewalk,  and  the  same 
rendered  the  said  sidewalk  dangerous  to  persons  passing 
over  and  upon  said  sidewalk,  and  all  of  said  conditions,  in- 
cluding the  last  one  mentioned,  had  been  through  the  neglect 
of  the  city,  allowed  to  exist  for  a  long  time,  to-wit,  for  more 
than  three  months  prior  to  the  injuries  hereinafter  men- 


On  the   day  of   ,  19..,  the  defendant  was 

given  actual  notice  in  writing  of  the  said  condition  of  said 

sidewalk  between    and   streets  ■  on  the  north 

side  of  this  street,  by  a  written  notice  left  with  the  city  clerk  by 
one  D  J.,  a  copy  of  which  notice  in  writing  is  hereto  attached 
marked  ** exhibit  A"  and  made  a  part  hereof,  and  notwith- 
standing said  defendant  was  given  the  said  notice  it  failed 
and  neglected  to  repair  the  said  sidewalk  or  cause  the  same 
to  be  done  but  negligently  and  carelessly  allowed  the  same 
to  remain  in  said  dangerous  condition. 

On  the day  of ,  19. .,  the  said  G.  A.  R.,  be- 
tween the  hours  of  seven  and  eight  o'clock  in  the  evening, 

was  passing  along  upon  said  sidewalk  between street 

and street  on  the  north  side  of  O.  street,  using  due 

care  and  caution,  and  when  he  arrived  at  a  point  about 

feet  east  of   street  on  said  sidewalk  where  the  said 

hole,  aperture  and  opening  existed  as  aforesaid,  by  reason  of 
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That  defendent  caused  to  he  laid  down  and  constructed 
several  years  ago  a  wooden  sidewalk  on  the  south  side  of 
H.  street  between  and  streets ;  that  the  de- 
fendant knowingly  suffered  and  permitted  said  sidewalk  to 
become  decayed,  broken  loose  and  dangerous  to  pedestrians. 

That  defendant  had  knowledge  of  said  condition  of  said 
sidewalk  for  more  than  ten  days  previous  to  the  injury  here- 
inafter complained  of. 

That  on  Sunday, ,  19. .,  M.  A.  E.  in  walk- 

ing  over  said  sidewalk  with  her  son,  tripped  over  a  board 
which  was  instantly  before  the  tripping  unavoidably  tilted 
up  by  her  son's  stepping  on  a  loose  board  of  such  sidewalk 
which  was  broken  between  the  stringers. 

That  said  tilting,  tripping  and  consequent  injuries  were 
unavoidable  and  the  direct  result  of  such  defective  condi- 
tion of  the  sidewalk  which  condition  was  known  to  defend- 
ant. And  the  said  particular  board  would  have  been  dis- 
covered to  have  been  so  broken  and  would  have  been  re- 
placed and  repaired,  if  the  said  generally  defective  sidewalk 
had  been  repaired  by  the  city. 

That  by  reason  of  such  tripping  M.  A.  E.,  who  was  a  large 
and  heavy  woman,  49  years  of  age,  fell  to  the  ground, 
striking  her  head,  scratching  and  breaking  her  nose,  caus- 
ing internal  hemorrhages,  displacement  of  the  womb,  sprain- 
ing her  ankle  and  bruising  and  tearing  her  body  and  flesh 
in  such  a  manner  as  to  be  the  direct  and  immediate  cause  of 
erysipelas;  that  by  reason  of  the  said  injuries  consequent 
from  said  negligence  of  defendant,  the  said  M.  A.  E.  died 
on  the day  of ,  19 . . . 

That  on  the    day  of    ,   19 . . ,  the  following 

notice  was  duly  served  upon  the  city  of  O.,  to- wit: 

*'To  the  city  clerk  of  O.,  W.  H.  E.,  city  clerk;  C.  W.,  city 

attorney. 

You  are  hereby  notified  that  on  Sunday,   , 

19 . . ,  on  account  of  defective  and  broken  and  loose  side- 
walks and  defective,  loose  and  broken  boards  in  sidewalk  on 

the  south   side  of  H.   street,   between    and    
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,  19. .,  by  the  county  court  of  L.  county,  Nebraska, 

appointed  administrator  of  the  estate  of  A.  E.  G.,  deceased, 
who  died  in  the  county  of  L.  and  State  of  Nebraska,  intes- 
tate, on  or  about  the day  of ,19. .. 

3.     That  heretofore,  to- wit;  on  the day  of , 

19.  .,  the  decedent,  A.  E.  G.,  being  then  of  the  age  of 

years,   and    unmarried,   was     passing  along  and  upon  the 

sidewalk  on  the  south  side  of street,  in  the  said  city  of 

'  li.,  Nebraska,  between and streets  of  the  said 

city,  and  in  front  of  (here  describe)  and  in  front  of  a  store 
known  as street,  at  which  point,  the  said  side- 
walk was,  at  said  time,  badly  and  dangerously  out  of  re- 
pair, the  same  being  constructed  of  a  wooden  substance, 
being  a  board  sidewalk,  constructed  originally  by  the  laying 
of  wooden  stringers  lengthwise  along  said  sidewalk  and  the 
nailing  of  boards  crosswise  of  said  stringers  along  said  side- 
walk space;  that  said  sidewalk  was,  at  said  time  and  place, 

to-wit, ,  19-  •,  a^d  in  front  of  (here  describe) 

and  in  front  of  said  store  building  known  as 

street,  in  said  city,  badly  out  of  repair,  the  boards  of  the 
same,  and  on  the  same,  and  constituting  a  part  of  the  same, 
at  said  time  and  place,  being  loose  and  laying  loose  upon  said 
stringers,  and  one  or  two  boards  were  entirely  removed 
therefrom,  so  that  said  sidewalk  was,  at  said  time  and  place, 
in  an  unsafe  and  dangerous  condition,  and  had  so  been  in 
such  unsafe  and  dangerous  condition  for  a  long  time  prior 
thereto,  of  all  of  which  the  said  city  of  L.  had  full  knowl- 
edge ;  that  on  said  day,  and  at  said  place,  the  said  decedent, 
A.  E.  G.  while  lawfully  and  rightfully  passing  along  and 
over  said  sidewalk,  without  any  fault  or  negligence  of  his, 
or  without  any  fault  or  negligence  of  the  plaintiff,  I.  N.  G., 
stepped  into  the  hole  in  said  sidewalk,  and  because  of  said 
unsafe  condition  of  the  same  and  without  any  fault  of  his 
or  his  said  father,  plaintiff  herein,  was  thrown  violently 
and  forcibly  to  the  ground,  and  upon  said  sidewalk,  so  that 
he  was  seriously,  dangerously  and  mortally  injured,  and 
from  the  effects  of  which  he  soon  thereafter  died. 

That  the  death  of  said  A.  E.  G.  was  caused  by  and  through 
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the  law  charged  with  the  construction,  supervision,  control, 
management  and  keeping  in  repair  of  all  of  the  sidewalks 
and  other  thoroughfares  within  the  corporate  limits  of  de- 
fendant; that  it  is  defendant's  duty  at  all  times  to  keep 
said  sidewalks  and  other  thoroughfares  in  a  reasonably  safe 
condition   for  the  use  and  safety  of  the  traveling  public. 

That  plaintiff  now  is  and  was  on  the day  of , 

19..,  the  date  of  the  injuries  to  plaintiff  hereinafter  stated, 
and  for  a  long  time  prior  thereto,  the  wife  of  one  G.  F. 

That  for  some  two  months  prior  to  said  date  of  said  injury 
to  plaintiff,  the  defendant  laid  a  narrow  wooden  walk  across 

street,  within  the  corporate  limits  of  defendant ;  that 

said  cross-walk  was  laid  near  the  north  platted  line  of  P. 

street,  at  that  point ;  that  said street  has  never  been 

paved ;  that  at  the  time  said  walk  was  laid  by  defendant  across 

said   street  at  said  point,  there  was  then  and  now  is 

near  the  east  end  of  said  walk  a  man-hole  located  on  the  north 
side  of  said  walk,  and  in  close  proximity  thereto;  that  the 
iron  top  of  said  man-hole  at  the  time  said  walk  was  so  laid 
and  up  to  the  time  of  said  injuries  to  plaintiff,  was  some  dis- 
tance below  the  top  of  said  walk. 

That  said  walk  was  carelessly  and  negligently  laid  and 
constructed   by  defendant  in  such  a   manner   that   all   the 

surface  water  on  the  east  side   of  said    street   for 

some  considerable  distance  south  of  said  walk,  flowed  north 
over  and  upon  said  walk,  and  when  leaving  the  north  side 

of  said  walk  would  strike  the  said  dirt  surface  of  said 

street  around  and  in  the  vicinity  of  said  man-hole;  that  by 
reason  of  said  careless  and  negligent  laying  of  said  walk  by 
defendant,  thereby  permitting  and  forcing  said  water  to 
flow  over  same  as  aforesaid,  the  earth  was  thereby  and  by 
reason  thereof,  gradually  washed  away  from,  and  under  the 
north  side  of  said  walk  and  from  and  around  said  man-hole, 
and  thereby  and  by  reason  thereof  a  large,  deep  and  dan- 
gerous excavation  in  said  street  next  to  and  under  said  walk 
at  said  point  was  created. 

That  by  reason  of  said  earth  being  washed  away  from  and 
under  said  walk  at  said  point  as  aforesaid,  the  north  side  of 
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ed  thereby  to  sink,  and  to  slope  toward 
ind  said  man-hole,  thereby  and  by  rea- 
said  point  on  said  walk  ver>^  dangerous 
alk  thereon. 

it  negligently  and  carelessly  allowed  and 
and  said  dangerous  excavation  to  be  and 
erous  condition  up  to  and  for  a  long  time 
f  said  injuries  to  plaintiff.  That  on  said 
«  to  plaintiff,  and  while  said  walk  and 
angerous  condition,  she  was  walking  west 
walk,  and  when  she  had  reached  said 
said  walk,  and  by  reason  of  said  dan- 
lereof,  without  fault  on  her  part,  she 
of  and  over  the  north  side  of  said  walk 
by  reason  of  said  fall,  without  fault  on 
body  was  with  great  force  thereby  pre- 

0  said  excavation,  and  by  reason  thereof 
ck  with  great  force  the  iron  top  of  said 
Bason  of  said  fall,  caused  by  defendant's 
id  negligence  aforesaid,  both  bones  in 
vere  broken  just  below  the  knee;  plain- 
nched  and  injured,  her  body  in  divers 
lacerated,  and  by  reason  of  all  said  lu- 
pous system  was  and  is  terribly  shocked, 
vas  at  said  date  of  plaintiff's  said  in- 
he  time  same  was  laid  by  defendant 
)f  the  publicly  traveled  thoroughfares 
;e  limits  of  defendant;  that  said  dan- 
said  walk  at  said  point  had  existed  for 

prior  to  said  injuries  to  plaintiff  that 
critics  representing  defendant  knew  of 
iition  of  same,  or  they  by  the  exercise 

1  watchfulness  could  have  known  of  such 
in  ample  time  to  have  repaired  said 

aid  point  prior  to  said  injuries  to  plain- 
Y  to  do. 

arelessly  failed  and  neglected  to  repair 
t  at  said  point;  that  by  reason  of  said 
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careless  and  negligent  construction  of  said  walk  and  said  neg- 
ligence on  the  part  of  defendant  to  repair  said  walk  and  said 
street  at  said  point,  plaintiff  received  said  injuries  as  afore- 
said; that  by  reason  of  said  injuries  plaintiff  was  thereby 
and  by  reason  thereof  made  sick  and  from  the  said  date 
of  said  injuries  and  up  to  the  present  time  plaintiff  has,  by 
reason  of  said  injuries  suffered  great  bodily  pain  and  mental 
anguish;  that  said  injuries  to  plaintiff  are  of  a  permanent 
nature  and  such  injuries  are  likely  to  cause  plaintiff  much 
pain  and  suffering  in  the  future,  and  disable  plaintiff  from 
performing  her  necessary  work  and  labor  for  her  said  hus- 
band, which  labor  and  the  performance  of  such  household 
duties  are  reasonably  worth  the  sum  of  $ per  week. 

That  plaintiff's  said  husband  has  laid  out  and  expended 
for  medical  and  surgical  care  and  attention  for  plaintiff 
in  the  necessary  treatment  of  her  said  injuries,  the  sum  of 
$ • 

That  by  reason  of  said  injuries  to  plaintiff,  plaintiff's  said 
husband  has  sustained  special  damages  thereby  in  the  loss 
of  plaintiff's  services  as  aforesaid,  and  the  payment  of  said 
doctor's  bill,  the  sum  of  $ 

That  for  a  good  and  valuable  consideration  heretofore  paid 
by  plaintiff  to  her  said  husband  therefor,  said  husband  did 
heretofore  in   writing  assign   and   transfer  to   plaintiff  all 

of  his  right,  title  and  interest  in  and  to  said  $ ,  special 

damages,  which  accrued  to  said  husband  by  reason  of  said 
injuries  to  plaintiff;  that  by  reason  of  said  assignment  plain- 
tiff is  now  the  lawful  owner  of  said  $ special  damages, 

and  the  same  is  her  separate  property  and  estate;  that  a 
copy  of  said  assignment  is  hereto  attached,  marked  **  exhibit 
A,  * '  and  made  a  part  hereof.  That  within  the  time  required 
by  law,  plaintiff  caused  to  be  served  upon  the  said  clerk  of 
defendant,  a  notice  in  writing  of  the  time  and  place  where 
said  injuries  to  plaintiff  were  received  and  the  extent  thereof ; 
that  a  copy  of  said  notice  is  hereto  attached,  marked  **  exhibit 
B,"  and  made  a  part  hereof. 

That  by  reason  of  said  injuries  caused  by  said  negligence 
and  carelessness  of  defendant  as  aforesaid,  plaintiff  has  sus- 
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distance  north  of  S.  stre 
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tk>n  of   the  street  in  the  nighttime,  nor  were  any  barriers 
or  lights  displayed  there  from  the  time  said  excavation  was 
made  until  after  the  injuries  to  L.  W.,  plaintiff's  wife,  herein- 
after mentioned,  were  received  by  her,  but  defendant  allowed 
said  portion  of  said  street  to  be  and  remain  in  that  condition 
until  after  plaintiff's  wife  was  injured  as  hereinafter  set  forth. 
The    character  of  said   excavation,   its  depth  and  space  in 
the    street   rendered   the   same   dangerous   to   those   passing 
along  the  street  at  that  place, 

6.     On  or  about ,  19. .,  about  8  o'clock  in 

the  evening,  plaintiff's  wife,  L.  W.,  was  passing  along  said 

street  on  the  west  side  thereof  immediately  south  of 

where  the  excavation  hereinbefore  mentioned  had  been  made. 
There  were  no  barriers  placed  thereon  and  no  lights  w^ere  dis- 
played there  for  the  purpose  of  warning  plaintiff's  wife  and 
passers-by  that  said  excavation  had  been  made  and  that  it 
w^as  dangerous  to  pass  along  said  street  at  that  place.     Plain- 
tiff's wife,  L.  W.,  passed  along  said  wooden  sidewalk  south 
of  said  excavation  and  going  to  the  end  of  the  sidewalk  and 
not  knowing  that  said  excavation  had  been  made,  and  no 
barriers  or  lights  being  displayed  to  warn  her  of  the  condi- 
tion of  said  place,  she  stepped  off  the  sidewalk  into  the  ex- 
cavation, whereby  she  was  thrown  down  upon  and  against 
said  sidewalk  adjacent  to  said  sidewalk  and  her.  head   fell 
and  struck  upon  said  sidewalk  and  her  body  upon  the  sharp 
edges  thereof  and  upon  the  frozen  ground,  rendering  her 
unconscious  and  bruising  and  injuring  her  head  and  body  in- 
ternally.    (Set  out  injuries.) 

7.     Plaintiff   further   states   that   by   reason   of   the   said 
injuries  to  his  wife   it  became  necessary   for  the  plaintiff 
in  this  action,  as  the  husband  of  said  L.  W.,  to  employ  phy- 
sicians to  attend  her  injuries  and  to  treat  her  during  tho 
illness  caused  to  the  plaintiff's  wife  by  said  injuries,  and 
plaintiff  did  employ  physicians  and  nurses  for  that  purpose 
and  laid  out  and  expended  therein  the  sum  of  $......  and 

it  also  became  necessary  for  the  plaintiff  to  procure  at  a 
large  expense,  to-wit,  the  sum  of  $ ,  medicines  in  treat- 
ing plaintiff's  vnte  during  said  illness,  sickness  and  injuries 
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ous  condition  of  said  sidewalk,  attempted  to  pass  along  such 
walk,  and  stepped  upon  such  slippery  accumulations  of  snow 
and  ice,  and  thereby,  without  any  fault  or  negligence  on  his 
part,  was  caused  to  fall  violently  down  upon  such  snow  and 
ice,  and  thereby  received  grievous  injury  of  his  hip  (de- 
scribe injuries),  to  the  damage  of  the  plaintiff  in  the  sum 

of dollars. 

And  thereafter,  and  within   days  after  he  recov- 
ered his  mental  faculties,  so  as  to  be  able  to  give  attention 

to  the  cause  and  nature  of  his  injury,  and  on  the   

day  of  ,  19..,  the  plaintiff  made  a  sworn  statement, 

giving  his  name  in  full,  the  time,  place  and  circumstances  of 
the  injury  complained  of,  tfnd  the  names  of  the  witnesses 
thereto,  as  fully  as  to  him  known,  which  statement,  sworn  to 

by  the  plaintiff,  and  by  him  subscribed,  he,  on  the day 

of ,  19-  •,  filed  with  the  city  clerk  of  the  defendant,  in 

his  office.* 

958.    ACTION  FOR  DAMAGES  FOR  INJURIES  CAUSED  BY  A  DE- 
FECTIVE SIDEWALK. 

Plaintiff  states : 

1.  That  said  city  is  a  municipal  corporation  and  city  of 

the   first   class   having   less   than    inhabitants,    and 

organized  under  and  by  virtue  of  the  laws  of  the  State  of 
Nebraska. 

2.  That  as  such  municipal  corporation  said  city  had  the 
care,  management,  and  control  of  the  streets  and  sidewalks 
within  said  city,  and  had  power  and  authority  and  the  neces- 
sary means,  and  that  it  was  its  duty,  among  other  things, 
to  keep  said  streets  and  sidewalks  in  good  condition  and 
repair,  so  that  persons  could  at  all  times  reasonable  and 
proper,  walk  over  and  along  the  same  without  danger  of 
receiving  physical  injury  therefrom. 

3.  That  S.  street,  otherwise  known  as  G.  avenue,  is  one* 
of  the  principal  streets  in  said  city,  and  that  the  west  side 
of  said  S.  street,  between  Q.  and  R.  streets,  is  near  the 
business  portion  of  said  city,  and  at  a  place  where  there  was 

•  Form  in  Foxworthy  v.  Hastings,  23  Neb.  772. 
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disabled  for  doing  manual  labor  of  any  kind  whatever,  and 
rendered  an  invalid  for  life,  to  his  damage  in  the  sum  of 
dollars. 

6.  Allege  notice  of  defective  condition  of  said  walk  as  in 
Form  No.  559. 

7.  Allege  notice  of  the  injury  as  in  Form  No.  560. 

8.  That  long  prior  to  the  filing  of  his  petition,  and  within 
days  of  the  date  of  the  injury  complained  of,  plain- 
tiff presented  his  said  claim  in  writing,  giving  a  statement  of 
plaintiff's  full  name,  the  time,  place,  nature  and  circum- 
stances of  the  said  injury,  all  in  due  form  as  required  by 
law,  and  filed  the  same  with  the  clerk  of  said  city;  and  the 
same  was  read  at  a  meeting  of  the  city  council  held  a  long 
time  prior  to  the  commencement  of  this  action,  and  that  de- 
fendant has  wholly  failed  and  neglected  to  allow  said  claim 
or  any  part  thereof.*® 

559.  ALLEGATIONS  OF  NOTICE  OF  DEFECT  KEQUIRED  TO  BE 
FILED  WITH  THE  CITY  FIVE  DAYS  BEFORE  OCCUR- 
RENCE OF  INJURY    (NEBRASKA). 

Plaintiff  states  that  on  the day  of ,  19. .,  the 

defendant  was  given  actual  notice  in  writing  of  the  said  con- 
dition of  said  sidewalk  (here  describe  the  place,  where  the 
defect  in  the  sidewalk  existed,  which  must  be  the  same  as  con- 
tained in  the  notice  filed  with  the  city  and  must  correspond 
with  the  place  where  the  injury  occurred)  by  leaving  said  no- 
tice with  the  city  clerk,  one a  copy  of  which  notice  is 

hereto  attached,   marked  exhibit    and   made   a   part 

hereof;  that  the  defendant  failed  and  neglected  to  repair  said 
sidewalk  or  cause  the  same  to  be  done  after  the  giving  of  said 
notice  before  the  happening  of  the  injury  herein  complained 
of  but  negligently  and  carelessly  allowed  the  same  to  remain 
in  said  dangerous  condition.'^ 

10  Form   in  Lincoln  v.  Smith,  28  Neb.  762. 

11  Adapted  from  form  in  record  in  Ruth  v.  Omaha,  82  Neb.  846. 
JTebraska.    Actual  notice  in  writing  of  the  defect  of  a  public  way 

or  sidewalk  must  have  been  filed  with  the  city  clerk  at  leaAt  five  days 
before  the  occurrence  of  the  injury  or  damage  in  order  to  render  the 
city   liAhle   for  damages  or  injuries  sufl'ered  or  sustained  by  reason  of 
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660.  ALLEGATIONS  OF  NOTICE  IN  WRITING  OF  TIME  AND 
PLACE  WHERE  INJURY  WAS  RECEIVED  AND  NATURE 
OF   INJURY    (NEBRASKA). 

Plaintiff  states  that  on  the day  of ,  19  •  •  >  and 

within days  after  the  occurrence  of  the  injury  herein- 
before complained  of,  a  notice  in  writing  was  served  on  the 
defendant  by  plaintiff  (or  if  served  by  someone  for  him  state 
by  whom  it  was  served)  by  leaving  the  same  with  the  mayor 
(or  city  clerk),  of  said  city,  stating  the  time  when,  and  the 
place  where  said  injuries  were  received,  and  the  nature  and 
extent  of  the  injuries,  a  copy  of  said  notice  is  hereto  attached, 
and  marked  exhibit and  made  a  part  of  this  petition.' - 

defective  public  ways  or  sidewalks.  Cob.  Aim.  Stat.  Neb.  1911,  sec. 
9067. 

A  petition  failing  to  allege  filing  of  such  notice  with  the  clerk  as 
required  by  Statute  is  fatally  defective.  Goddard  v.  Lincoln,  69  Neb. 
594;  LaHarpe  v.  Greer,  74  Kan.  74. 

Written  notice  of  the  defective  condition  of  public  ways  or  side- 
walks which  is  required  to  be  filed  with  the  clerk  five  days  before  the 
occurrence  of  an  injury  has  no  application  to  defects  caused  by  the 
city  itself  in  negligently  constructing  a  sewer  in  one  of  its  streets. 
Updike  V.  City  of  Omaha,  87  Neb.  228. 

Notice  to  the  city  of  defective  condition  of  sidewalk  where  the  in- 
jury occurred,  in  cases  decided  prior  to  the  passage  of  the  act  requiring 
notice  to  be  filed  with  city  discussed.  Nothdurft  v.  Lincoln,  66  Neb. 
430,  434;  Lincoln  v.  Calvert,  39  Neb.  305;  City  of  Plattsmouth  v. 
Mitchell,  20  Neb.  228;   Lincoln  v.  Pirner,  59  Neb.  634. 

"Adapted  from  form  in  record  in  Ruth  v.  Omaha,  82  Neb.  846. 

Nebraska.  Notice  to  city  of  accident  or  injury  complained  of 
with  the  statement  of  the  nature  and  extent  of  the  injuries  and  the 
time  when  and  the  place  where  the  same  occurred,  in  writing,  must 
be  given  to  the  mayor  or  city  clerk  within  30  days  after  the  occurrence 
of  such  accident  or  injury.     Cob.  Ann.  Stat.  1911,  sec.  8638. 

Notice  of  the  injury  as  required  by  the  statute  must  be  given  within 
the  prescribed  time  and  the  petition  must  allege  the  giving  of  such 
notice,  otherwise  the  court  is  without  jurisdiction,  and  the  incapacity 
of  the  person  injured  to  give  the  notice  will  not  excuse  noncompliance. 
Schmidt  v.  Fremont,  70  Neb.  677;  Nothdurft  v.  Lincoln,  75  Neb.  76. 

A  dangerons  accnmnlation  of  snow  and  ice  on  a  sidewalk  is  a 
defect  therein  within  the  meaning  of  the  statute  exempting  a  city  from 
liability  for  damages  arising  from  a  defective  sidewalk,  unless  notice 
of  the  accident  was  filed  with  the  city  clerk  within  time  required. 
McCollum  V.  South  Omaha,  84  Neb.  413. 

The  notice  given  of  the  accident  should  describe  the  place  of  the 
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561.  ALLEGATIONS  OF  NEGLIGENCE  IN  ACTION  AGAINST  A 
CITY  FOR  DAMAGES  CAUSED  BY  FALLING  FROM  A 
SIDEWALK  INTO  CREEK,  NO  GUARD  OR  PROTECTION 
BEING  PROVIDED. 

Plaintiff  states  that  upon  the  said day  of , 

19 . . ,  and  for  a  long  time  prior  thereto,  said  T  street,  or  the 
east  side  thereof,  between  L  and  K  streets,  in  front  of  (here 
describe)  was  out  of  repair  and  in  a  dangerous  condition,  in 
this,  to- wit:  Said  T  street  intersects  T  creek  at  this  point, 
and  the  traveled  sidewalk  in  front  of  said  lot  along  the  east 
side  of  said  street,  at  that  time,  was  not  extended  across  the 
creek,  but  only  built  up  to  the  bank  or  edge  of  said  creek,  and 
that  from  the  end  of  said  walk  on  the  bank  of  said  creek 

there  is  an  abrupt  fall  of  from to feet  to  the 

bed  of  said  creek,  the  bank  at  that  point  being  nearly  perpen- 
dicular, and  there  being  no  railing  or  guards  at  the  end  of 
said  walk,  and  no  light  or  signal  to  indicate  such  dangerous 

condition;  that  at  about o'clock  in  the  evening  of  the 

day  of ,  19. .,  it  being  quite  dark,  the  plaintiff, 

lawfully  traveling  on  said  street  and  upon  said  sidewalk,  and 
unaware  of  the  dangerous  condition,  and  without  his  negli- 
gence, was  precipitated  into  said  creek,  from  the  end  of  said 
sidewalk,  and  received  great  bodily  injury,  by  which  he  has 
been  kept  in  bed  and  detained  from  business  about  two  weeks, 
since  which  time  he  has  suffered  great  bodily  pain,  he  receiv- 
ing serious  injury  in  and  about  the  neck,  and  otherwise,  and 

has  spent for  medical  attendance  and  nursing,  and 

has  been  permanently  crippled,  to  his  damage  in  the  sum  of 
doUars.*' 

accident  with  such  technical  accuracy  that  the  court  as  a  matter  of 
law,  when  the  notice  is  offered  in  evidence,  could  say  that  it  was  legally 
sufficient.     Carson  v.  City  of  Hastings,  81  Neb.  681. 

XfltiM«.  Written  notice  giving  the  time  and  place  of  the  hap- 
pening of  the  accident  or  injury  received  and  circumstances  relating 
thereto  must  be  filed  with  the  city  clerk  within  four  months  after  the 
accident  and  prior  to  the  bringing  of  the  suit,  otherwise  action  cannot 
be  maintained.  Gen.  Stat.  Kan.  1009,  sec.  870. 
laForm   in  Kinney  v.  City  of  Tekamah,  30  Neb.  605. 
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the  said  fall  and  injuries  aforesaid,  plaintiff  was  compelled  to 
procure  and  did  procure  medical  and  surgical  attendance, 
and  in  caring  and  nursing  for  said  injuries,  for  which  she 

was  compelled  to  pay  out  and  for  said  services  the  sura  of 

dollars.*^ 

W4.  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DAM- 
AGES CAUSED  BY  PLAINTIFF  DRIVING  INTO  A  DITCH 
IN  A  CITY  STREET. 

Plaintiff  further  alleges  that  said  defendant  city  has  failed 
and  neglected  to  keep  that  part  of  its  streets  known  as  H. 
street  between and street,  and  more  particu- 
larly immediately  adjacent  to  and  west  of  the  west  line  of 

street  open  and  in  repair,  and  in  a  safe  and  passable 

condition,  and  this  plaintiff  further  alleges  that  said  defend- 
ant city,  willfully  and  negligently  permitted  a  gutter  or  de- 
pression about  a  foot  deep  to  exist  and  remain  in  said  H 
street  immediately  adjacent  to  and  west  of  the  west  line  of 

street ;  that  said  gutter  or  depression  existed  in  and 

across  H  street,  at  right  angles  therewith,  and  formed  a  hole 
or  depression  about  one  foot  deep,  and  sloping  from  the  bot- 
tom thereof  to  the  surface  of  the  street  and  thus  formed  a 
ditch  or  depression  crossing  H  street  at  right  angles  there- 
with. 

Plaintiff  further  alleges  that  said  gutter  or  depression  was 
caused  by  the  negligent  acts  of  the  city  in  permitting  water  to 
run  across  the  said  street  at  right  angles  therewith,  and  wash- 
ing away  a  portion  of  the  bed  or  body  of  earth  forming  the 
street  at  this  place ;  that  said  gutter  had  existed  at  said  place 

aforesaid  for  a  long  time  prior  to  the day  of , 

19. .,  and  that  the  said  defendant  city  had  due  notice  thereof. 
Plaintiff  further  alleges  that  said  defect  has  existed  in  said 

street  for  so  long  a  time  prior  to  the day  of , 

29.  .,  that  the  said  defendant  city  had  actual  and  constructive 
notice  of  the  existence  thereof,  and  that  the  injuries  received 
hy  this  plaintiff  as  hereinbefore  set  forth  were  due  to  the 
ne^IiRence  of  said  defendant  city  in  not  keeping  said  street 

IS  Form    in  Weigel  v.  Hastings,  29  Neb.  379. 
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^walk  only  four  feet  wide,  leaving feet  at  the  end  of 

said    foot  walk  at  an  abrupt  termination  not  being 

connected  with  the  other  walk.     That  at  the  point  where  the 

said    foot  walk  terminated,  there  was  a  distance  of 

inches  from  the  surface  of  the  said  sidewalk  to  the 

snrf  ace  of  the  ground  at  the  end  of  said  walk,  with  no  railing 
guards,  lights,  notice  or  anything  else  to  enable  travelers  to 
see  said  defects  or  to  protect  themselves  from  being  injured 
thereby ;  that  therS  was  a  street  lamp  on  the  corner  across  the 
street  from  the  point  herein  described,  at  said  date,  but  the 
same  was  not  lighted,  and  there  was  no  protection,  railing, 
notice  or  danger  signal  to  shield  or  to  protect  people  traveling 
along  said  street,  or  sidewalk,  from  accident  or  injury,  or  to 
warn  them  thereof.  And  that  said  L.  street  was,  at  the  times 
herein  mentioned,  and  now  is  one  of  the  public  thoroughfares 
of  the  defendant  village,  and  was  and  is  used  by  the  public 
as  such,  and  was  so  used  at  the  time  of  the  occurrence  of  the 
injuries  hereinafter  complained  of  by  the  plaintiff.^* 

IS  Form  in  Village  of  Plainview  v.  Mendelson,  65  Neb.  85. 
Form  of  petition  in  an  action  under  the  statute  by  a  town  to  annex 
to  its  corporate  limits  contiguous  territory.  This  petition  was  held 
to  be  defective  in  that  it  did  not  appear  from  the  facts  stated  in  the 
petition  that  the  property  sought  to  be  annexed  would  be  benefited  by 
the  annexation.    Village  of  Hartington  v.  Luge,  33  Neb.  623. 

AUegations  in  action  for  damages  caused  by  water  flowing  into 
plaintiff's  cellar,  caused  by  the  erection  of  an  embankment  in  grading 
the  street.     City  of  Kearney  v.  Thoenason,  25  Neb.   147. 

AUegations  in  action  for  damages  sustained  by  a  lot  owner  by 
reason  of  filling  in  the  street  in  front  of  his  lot  and  raising  the  street 
above  the  level  of  the  lot  when  the  buildings  were  erected.  Hammond 
V.  Harvard,  31  Neb.  636. 

Allegations  in  action  for  damages  for  injuries  received  while  pass- 
ing along  an  alleged  defective  sidewalk.  City  of  Lincoln  v.  Holmes, 
20  Neb.   39. 

Allesrations  in  action  against  a  city  for  damages  for  injuries 
resulting  from  a  defect  in  a  street  caused  by  negligently  filling  a  sewer 
fxcai-ation.     Updike  v.  City  of  Omaha,  87  Neb.  228. 

A  petition  suillciently  charges  negligence  against  n  city  when  it 
alleges  facts  from  which  a  person  may  reasonably  infer  that  the  street 
was  not  kept  in  a  condition  reasonably  safe  for  public  travel.  It  is 
not  neeesaary  to  state  a  cause  of  action  that  such  inference  sliould  be 
a  necessary  one  from  the  facts  alleged  in  the  petition.  It  is  sufficient 
if  it   be  a   reasonable  inference.     Aurora  v.  Cox,  43  Neb.  727. 
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described,  made  to  stumble  over  said  elevated  end,  and  slip 
and  fall,  whereby  he  sustained  great  physical  injuries.  That 
said  injuries  consisted  of  a  rupture  in  plaintiff's  right  side,  in 
the  region  of  the  groin,  and  sprains  in  and  bruises  upon  his 
left  arm,  and  sundry  other  bruises,  sprains  and  bodily  in- 
juries, which  plaintiff  is  unable  more  definitely  to  describe. 
That  on  account  of  the  injuries  which  plaintiff  so  as  aforesaid 
sustained,  he  suffered  great  bodily  pain  constantly  for  many 
weeks  thereafter,  and  that  such  pain  and  suffering  has  since 
recurred  from  time  to  time ;  that  said  injuries  are  incurable,  * 
and  bis  sufferings  on  account  thereof  will  continue  from  time 
to  time  during  all  the  rest  of  his  life.  That  plaintiff  is  with- 
out means,  and  that  at  the  time  plaintiff  sustained  said  in- 
juries he  was,  and  has  ever  since  been,  and  will  continue  to  be, 
solely  dependent  upon  his  daily  physical  labor  for  support, 
and  that  said  injuries  have  permanently  lessened  his  earning 
capacity;  that  he  has  been  put  to  expense  for  medical  and 
surgical  assistance  and  surgical  appliances  in  endeavoring  to 
be  cured  of  his  said  injuries,  to  the  extent  of  $ 

That  on  account  of  the  facts  above  stated,  plaintiff  has  been 
damaged  in  the  sum  of  $ 

That  on  the day  of ,  19. .,  plaintiff  presented, 

duly  verified,  a  claim  in  writing  for  said  damages  to  the  de- 
fendant, but  that  defendant  has  not  paid  the  same  nor  any 
part  thereof. 

Wherefore  plaintiff  prays  judgment  against  defendant  for 
the  sum  of  $ ,  and  costs  of  this  action.^'* 

568.     ACTION    FOR   DA^VIAGES   FOR    PERSONAL    INJURIES    RE- 
SULTING FROM  A  FALL  ON  A  DEFECTIVE  SIDEV^ALK. 

Plaintiff  for  his  cause  of  action  against  the   defendant, 

says : 

That  the  defendant  is  now  and  was  at  the  time  of  the  trans- 
actions hereinafter  mentioned,  a  city  of  the  second  class,  a 
municipal  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kansas. 

That  there  was  at  the  time  plaintiff  received  the  injury 

!•  From  form  in  record  in  City  of  Ottawa  v.  Green,  72  Kan.  214. 
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hereinafter  stated  and  is  now  in  said  city,  a  certain  public 
highway  and  street  known  as  and  designated  S.  avenue ;  that 
at  the  time  plaintiff  received  the  injury  herein  complained  of 
and  for  a  long  time  prior  thereto  said  avenue  was  and  had 
been  a  public  highway  and  street,  and  as  such  was  used  by 
the  public  for  travel,  for  the  free  passage  of  persons  on  foot 
and  with  teams,  wagons  and  other  vehicles. 

That  plaintiff  further  says  that  along  the  south  side  of  said 
avenue,  street  and  highway,  and  along  the  north  side  of  lot 

• ,  in  block ,  in  said  city,  there  was  at  the  time 

of  the  injury  hereinafter  complained  of  and  a  long  time  prior 
thereto,  a  certain  sidewalk  used  by  said  city  for  the  free  use 
and  passage  of  all  persons  on  foot  and  at  all  times. 

Plaintiff  further  says,  that  said  sidewalk  was  constructed 
of  pine  boards,  supported  by  pine  stringers  commonly  called 
''two-by-fours''  placed  upon  the  ground,  the  stringers  ran 
from  east  to  west;  that  across  these  stringers  from  north  to 
south,  pine  boards,  three-quarters  of  an  inch  thick  and  six 
inches  wide  and  about  four  feet  in  length  were  originally  nailed 
to  said  stringers;  said  sidewalk  is  about  four  feet  in  width. 
That  said  sidewalk  at  the  time  plaintiff  received  the  injuries 
complained  of,  was  and  for  a  long  time  prior  thereto  had  been 
in  an  unsafe  and  dangerous  condition. 

Plaintiff  further  states  that  the  unsafe  and  dangerous  con- 
dition of  said  sidewalk  was  well  known  to  the  defendant  at  the 
time  of  the  injury  and  for  a  long  time  prior  thereto,  that  the 
street  commissioners  and  other  officers  and  agents  of  the  said 
city,  defendant,  had  prior  to  the  time  plaintiff  received  the  in- 
jury hereinafter  stated  been  notified  of  the  dangerous  condi- 
tion of  said  sidewalk ;  that  the  dangerous  and  unsafe  condition 
of  said  sidewalk  at  the  place  where  plaintiff  received  the  in- 
jury hereinafter  complained  of,  was  well  known  to  the  defend- 
ant at  the  time  plaintiff  received  the  injury  hereinafter  stated 
and  for  a  long  time  prior  thereto. 

That  said  sidewalk  at  the  time  plaintiff  received  the  injuries 
mentioned  was  old,  dilapidated  and  decayed,  and  at  said  time 
the  stringers  were  so  old,  decayed  and  rotten  that  they  would 
not  support  the  boards  laid  upon  the  stringers  and  would  not 
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hold  the  nails  driven  through  said  boards  and  into  said  string- 
ers and  many  of  said  boards  were  loose  and  not  securely  fas- 
tened to  said  stringers,  and  four  or  five  of  the  boards  were  re- 
moved from  said  stringers  and  destroyed;  there  were  other 
boards  in  said  walk  at  said  point  where  plaintiff  was  injured 
with  one  end  of  said  boards  not  resting  on  the  stringers  and 
having  no  support  whatever. 

That  said  sidewalk  had  been  permitted  by  the  officers  and 
agents  of  said  city  to  be  and  remain  in  said  unsafe  and  dan- 
gerous condition  for  several  weeks  before  plaintiff  received 
the  injury  hereinafter  complained  of,  yet  the  said  defendant 
well  knowing  the  unsafe  and  dangerous  condition  of  said 
sidewalk  did  on  the day  of ,19. .,  and  for  sev- 
eral weeks  prior  thereto,  knowingly,  negligently  and  willfully 
permit  said  sidewalk  to  be  and  remain  in  said  unsafe  and 
dangerous  condition  to  the  great  danger  and  damage  of  per- 
sons passing  over  and  using  said  street  and  sidewalk. 

Plaintiff  further  says:     That  on ,  19. .,  while 

pa^ng  over,  along  and  upon  said  sidewalk  and  street  with- 
out fault  or  negligence  on  his  part,  plaintiff  was  tripped  by 
one  of  the  loose  boards  of  said  sidewalk  at  the  point  on  said 
street  as  aforesaid,  which  said  board  was  thrown  or  lifted  up 
and  struck  plaintiff  on  the  head  and  by  reason  of  the  blow 
received  as  aforesaid,  became  unconscious  and  so  remained 
for  some  time;  that  he  suffered  severe  pain  in  his  head  for 
aljout  four  weeks,  and  at  different  intervals  has  suffered  se- 
vere" pain  in  his  head  ever  since. 

Plaintiff  further  says,  that  without  fault  on  his  part,  by 
reason  of  said  defective  sidewalk  as  aforesaid  and  by  reason 
of  said  blow  by  said  board  upon  the  head  as  aforesaid,  he 
was  thrown  with  great  force  and  violence  to  the  ground, 
knocked  down  (describe  injuries). 

Plaintiff  alleges  that  by  reason  of  the  injuries  he  received 
he  is  permanently  disabled.  Plaintiff  further  states  that  by 
reason  of  the  injuries  received,  he  was  confined  to  his  bed 
for  two  weeks,  that  he  was  confined  to  his  room  for  about 
seven  weeks  and  that  for  four  months  he  was  not  able  to  dress 
himself  without  assistance.     He  has  been  to  great  expense  in 
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ed,  treated  and  attended  in  endeavoring  to  be  cured, 
plaintiff  claims  damages  on  account  of  loss  of  time 
n  of   dollars ;  for  medical  attendance  and. 

dollars ;  for  the  services  of  a  nurse  in  the 

....   dollars ;  for  medicine  in  the  sum  of   

d  damages  on  account  of  said  injuries  to  his  person 
id  and  for  bodily  pain  and  mental  anguish  in  the 

. . .  dollars,  and  amounting  in  the  aggregate  to  the 
dollars. 

says  that  he  is  a  house  and  sign  painter  and  paper 

trade  and  occupation,  and  that  his  services  are 

th dollars  per  day ;  that  he  ^vas  earning  the 

. . .  dollars  per  day  at  the  time  of  the  injuries,  and 
or  a  long  time  prior  thereto. 

further  says,  that  on  the  day  of  , 

led  and  presented  his  said  claim  against  said  city, 

with  a  full  account  of  the  items,  and  duly  verified 
1  of  plaintiff  as  required  by  law,  to  the  mayor  and 
L  of  said  city,  to  be  by  said  mayor  and  councilmen 
id  allowed  as  provided  by  law  and  said  city  de- 
irough  its  said  mayor  and  councilmen  refused  to 
claim  or  any  part  thereof. 

re,  plaintiff  asks  judgment  against  said  defendant 
1  of dollars,  with  interest  and  costs  of  suit.-** 

3ATI0NS  OF  NEGLIGENCE  IN  ACTION  AGAINST  A 
'i  FOR  DAMAGES  ALLEGED  TO  HAVE  RESULTED 
M  BEING  STRUCK  BY  A  BILLBOARD  BLOWN  DOWN 
A   STRONG   WIND. 

states  that  long  prior  to  the  last  named  date,  de- 
d  caused  and  suffered  to  be  constructed  upon  the 

of  C  street  and  next  west  of  S  street,  within 
te  limits  of  said  city,  a  large  frame  structure  for  the 

supporting  thereon  boards  for  the  purpose  of  ad- 
lows,  fairs,  expositions,  excursions  and  such  other 
d  things  as  are  usually  and  commonly  advertised 
jting  of  large  paper  bills.  There  had  been  long 
it  time  upon  the  face  or  north  front  of  such  f rame- 

rin  in  record  in  City  of  Garnett  v.  Smith,  72  Kan.  664. 
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work  a  large  amount  of  boards  and  lumber  of  the  length  of 

about    feet,  extending  east  and  west  upon  said   C 

street,  and  of  the  height  of  about feet,  making  about 

square  feet  of  one-inch  lumber  so  supported  upon  said 

frame-work  and  constructed  upon  and  adjoining  the  south 
side  of  the  sidewalk  and  pavement  upon  said  street.  Said 
frame-work  was,  as  constructed,  dangerous,  weak,  defective 
and  insuflScient,  and  not  constructed  in  a  safe  or  secure  man- 
ner. The  uprights  supporting  said  lumber  were  of  insuffi- 
cient strength  to  support  the  same  and  the  pressure  whicli 
might  come  against  such  lumber  and  frame-work,  such  as 
might  be  caused  by  the  ordinary  and  common  winds  preva- 
lent in  that  locality.  The  braces  extending  from  said  up- 
rights were  weak  and  insufficient  to  stay,  support  or  strengthen 
the  same  to  prevent  said  uprights  and  lumber  thereon  from 
being  blown  over  and  caused  to  fall  upon  the  sidewalk  and 
pavement  in  case  of  the  pressure  of  such  winds  against  the 
same.  The  fastenings  of  the  ends  of  such  braces  were  weak 
and  defective,  and  insufficient  to  resist  the  strain  of  such 
winds  upon  the  said  lumber,  uprights  and  braces,  so  as  to 
make  the  said  frame-work  insecure  and  dangerous  to  passers- 
by  along  such  street  and  sidewalk.  Said  frame-work  and 
the  lumber  thereon  had  been  in  such  condition  for  a  long 
period  of  time  prior  thereto,  to-wit,  for  the  space  of  more 
than months,  and  all  of  which  said  weak  and  danger- 
ous condition  of  said  frame-work,  supports  and  lumber  was 
then  and  during  all  such  time  well  known  to  the  officers,  serv- 
ants and  agents  of  said  defendant.  But  notwithstanding  the 
said  notice  and  knowledge,  the  said  defendant  by  its  said  offi- 
cers, servants  and  agents  had  suffered  and  allowed  said  frame- 
work and  lumber  to  be  in  such  insecure,  unsafe  and  dangerous 
condition  during  all  said  period  of  time  without  any  effort 
on  the  part  of  said  defendant,  its  servants  or  agents,  or  any 
other  person  or  persons,  to  make  the  same  safe  and  secure. 

Plaintiff  further  states,  that  the  said  frame-work  was  con- 
structed along  and  adjoining  a  sidewalk  in  said  city  of  A., 
which  was  frequently  and  generally  used,  and  frequently  and 
commonly  thronged  with  large  numbers  of  passengers,  foot- 
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ground  between  the  property  of  the  plaintiffs  and  the  river 
than  the  ground  upon  which  the  plaintiffs'  house  was  located, 
which  said  ground  was  high  enough  to  protect,'  and  would 
have  protected,  the  property  of  the  plaintiffs  from  the  rise  in 
the  river  had  it  not  been  for  the  construction  of  the  said  sewers 
through  and  upon  the  said  high  ground,  thereby  creating  a 
water-way  through  which,  and  only  through  which,  the  plain- 
tiflf's  property  could  have  been  flooded.^^ 

571.  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DAM- 
AGES FOB  INJURY  RESULTING  FROM  DEFECTIVE 
SIDEWALK. 

And  plaintiff  further  avers  that  in  the  months  of  

and    ,  19..,  said  defendant  did  willfully,  knowingly, 

and  negligently  let  and  permit  said  sidewalk  on  said 

street,  between  said   street  and  the  bridge  over  said 

creek,  in  said  city,  to  get  out  of  repair,  and  to  be  and 

so  remain  out  of  repair  and  in  a  dangerous  condition,  for  a 
great  length  of  time,  and  to  the  great  imminent  danger  of 
travelers  passing  along  thereon. 

And  plaintiff  further  avers  that  on  the    day  of 

,  19. .,  and  between  the  hours  of  and 

o'clock  in  the  evening  of  that  day,  while  in  the  pursuit  of  his 
lawful  business,  and  as  he  had  a  proper  and  legal  right  to  do, 
he   was  passing  along  said  street  and  sidewalk,  and  on  the 

west  side  of  said street ;  and  between  said street 

and  the  bridge  over  said  . . ... .  creek,  in  said  city  of , 

and  without  any  fault,  wrong,  or  negligence  upon  his  part 
he  fell  and  was  precipitated  from  said  sidewalk  on  the  west 

side  of  said   street,  to  the  ground  on  the  west  side 

thereof,  which  was  about feet  below  the  level  of  the 

said  sidewalk, for  the  reason  that  said  sidewalk  was  not 

properly  protected  by  bannisters  and  railing,  or  other  devices 
of  a  similar  or  proper  nature,  for  the  protection  of  passengers 
passing  over  it,  and  because  the  same  was  improperly  erected 
and  constructed,  and  was  allowed  to  remain  in  such  danger- 
ous condition,  and  after  the  attention  of  the  proper  authori- 

X2  Form    in   King  v.   Kansas   City,   58   Kan.   334,   336;    see  also   65 
KAn,    64. 
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ties  of  said  defendant  had  been  repeatedly  c 
and  for  said  plaintiff  and  others  and  after  tl 
tuted  authorities  of  said  defendant  had  been  ] 
sidewalk  was  unsafe  and  unfit  for  travel,  a 
pedestrians  and  others.^' 

572.     ALLEGATIONS  IN  ACTION  AGAINST  CIT 
NOTICE  TO  CITY  MAY  BE  INFERRED. 

That  prior  to  the day  of ,  1 

company  had  constructed  the  track  of  its  line 

over  and  along  W.  N.  avenue  in  the  city  of  ^ 

less  and  negligent  manner  that  the  same  wa 

day  of  ,  19. .,  and  for  a  long  time  1 

that  day,  a  dangerous  obstruction  to  travel  ; 

and  that  the  city  of  W.,  on  the day 

and  for  a  long  time  before  and  after  that  day. 

carelessly    permitted    the    railway    compan 

and  maintain  the  track  of  its  line  of  street  r 

avenue  in  such  a  careless  and  negligent  mam 

ously  obstruct  travel  on  the  street.-* 

23  Foma   in  Maiiltby   v.   Leavenworth,  28   Kan.   53 

24  Form  in  Union  St.  Ry.  Co.  v.  Stone,  54  Kan.  i 
AUegations  sufficiently  definite  as  to  the  place 

ceived  his  injitries,  and  as  to  their  nature  and  < 
Smith,  72  Kan.  664. 

AUegations  of  filing  of  notice  of  injury  reeeiv 
statute  of  Kansas.     Cook  v.  Topeka,  75  Kan.  535. 

AUegationi  sufficient  to  constitute  cause  of  action 
72  Kan.  620. 

Husband  and  wife  cannot  Jointly  maintain  an 
for  damages  for  injuries  sustained  by  wife,  and  for 
wife  on  part  of  husband.     Eskridge  v.  Lewis,  51  K 

Parties.  A  lot  owner  is  not  a  necessary  party  i 
damages  for  injuries  resulting  from  the  alleged  dei 
sidewalk  put  down  by  lot  owner.    Topeka  v.  Sher> 

A  petition  that  states  with  circumstantial  pari 
defendant,  an  incorporated  city  of  the  second  clai 
one  of  its  streets  out  of  repair,  by  reason  whereof  tli 
fault  on  his  part  was  injured,  states  facts  sufficic 
cause  of  action.  Topeka  v.  Tuttle,  5  Kan.  186;  J 
16  Kan.  358,  381. 

Liability  of  city  for  defective  condition  of  side 
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57S,  ACTION  FOR  DAMAGES  ON  ACCOUNT  OF  INJURIES  RE 
CEIVED  AT  THE  HANDS  OF  A  MOB  (KAN.  GEN.  STAT. 
1909,  SEC.  2933). 

Plaintiflf  states:  That  the  defendant  now  is,  and  was  dur- 
ing all  of  the  times  hereinafter  mentioned,  a  city  of  the  sec- 
ond class  in  A.  county,  State  of  Kansas,  and  duly  incorporated 
as  such  city  under  the  laws  of  the  State  of  Kansas,  and  at  the 
time  of  the  grievances  hereinafter  mentioned,  had  a  popula- 
tion of  about people,  and  that  W.,  M.  and  J.  avenues 

are  public  streets  in  said  city. 

2.     That  the  plaintiff  on  the day  of ,  19. ., 

at  about o'clock  p.  m.,  while  on  the  public  streets  of 

said  city,  at  or  near  the  corner  of  W.  and  M.  avenues,  walking 
along  in  an  orderly  manner,  was  attacked  by  a  mob  of  some 
10  or  15  persons,  the  names  of  whom  are  unknown  to  plain- 
tiff, who  threw  stones,  clods,  and  other  missiles,  at  plaintiff 

Emporia  v.  Schmidling,  33  Kan.  485;  Gould  v.  Topeka,  32  Kan.  485; 
Wollington  v.  Gregson.  31  Kan.  99;  Eiidora  v.  Miller,  30  Kan.  494; 
Lan^n  v.  Atchison,  35   Kan.   318. 

An  incorporated  city  which  negligently  leaves  one  of  its  sidewalks 
out  of  repair,  by  reason  whereof  a  person,  without  fault  or  negligence 
on  his  part,  is  injured,  is  liable  for  the  damages  sustained.  Fort  Scott 
T.  Brothers,  20  Kan.  455. 

Wrongful  acts  of  oi&cers.  In  an  action  to  recover  against  a  city 
for  the  wrongful  acts  of  its  officers  a  petition  which  states  that  the  acts 
complained  of  were  done  by  such  officers  and  while  they  were  acting 
as  such  officers  does  not  state  a  cause  of  action  against  such  city,  it 
not  appearing  therein  that  the  act  complained  of  was  done  by  the 
authority  of  the  city,  or  in  the  performance  of  some  official  act  author- 
ized and  directed  by  the  city.     Fowler  v.  Kansas  City,  64  Kan.  566. 

Sufficient  aUegations  of  notice  of  defects.  A  petition  for  injuries 
from  a  defective  sidewalk,  alleging  that  the  walk  was  negligently  con- 
structed, and  that  defendant  city  well  knowing  this,  had  permitted 
it  to  remain  in  a  defective  condition  until  after  the  accident,  charges 
the  city  with  notice  of  the  defect.  Lewis  v.  Eskridge,  52  Kan.  282. 
Allegations  sufficient  to  charge  the  city  with  notice  or  knowledge 
of  the  defect  in  street  which  caused  the  injury.  Union  St.  Ry.  Co.  v. 
Stone.   54  Kan.  83. 

It  must  appear  either  that  the  city  had  notice  of  the  defect,  or  that 
it  was  a  patent  defect  and  had  continued  so  long  that  notice  might 
reasonably  be  inferred,  or  that  the  defect  was  one  which  with  reasonable 
and  proper  care  should  have  been  ascertained  and  remedied,  /fansen 
V.  Atchison,  16  Kan.  358. 

845 


Digitized  by  VjOOQIC 


PETITIONS  OR  COMPLAINTS   IN   PARTICULAR  ACTIONS. 

and  his  companion,  one  J.  P.  M. ;  that  he  continued  his  prog- 
ress along  said  M.  avenue  east  until  he  came  to  the  west  side 
of  J.  street,  when  he  turned  south  to  go  in  the  direction  of 
his  home  with  his  companion,  and  when  near  the  alley  between 
M.  avenue  and  B.  street,  he  was  again  attacked  by  said  mob, 
which  had  increased  in  size  and  was  now  composed  of  some 
30  or  40  persons,  none  of  whom  are  known  to  plaintiff,  who 
had  congregated  at  that  point  in  the  dark  for  the  purpose 
of  again  attacking  plaintiff,  and  there  stood  in  wait  for  the 
advance  of  plaintiff  and  his  companion,  and  when  they 
reached  said  alley  a  volley  of  stones,  clods  and  other  missiles 
was  hurled  at  them  by  said  mob,  and  several  shots  from  guns 
were  fired  at  them,  one  bullet  passing  very  close  to  plaintiff  *s 
head,  and  threatening,  abusive,  obscene  and  profane  language, 
such  as,  **Now,  kill  the  God  damn  sons  of  bitches,"  **Come  on, 
boys,  let's  finish  them  up!''  was  used  against  plaintiff  and 
his  companion,  and  plaintiff  was  struck  on  the  head  on  the 
right  side  over  th6  ear  by  a  flying  stone,  piece  of  retort  or 
other  missile,  and  his  right  ear  was  cut  nearly  in  two,  and  he 
was  made  almost  deaf  in  said  ear,  which  deafness  still  con- 
tinues, and  he  was  so  stunned  by  said  blow  as  to  be  rendered 
almost  insensible,  but  that  plaintiff  and  his  companion  pro- 
ceeded rapidly  south  on  said  public  street  as  fast  as  they 
could,  said  mob  following  them  and  continuing  its  attacks 
upon  them,  throwing  stones,  clods,  and  other  missiles  at  them, 
and  using  threatening,  abusive,  obscene  and  profane  language 

toward  plaintiff,  until  they  reached  No S.  J.  avenue, 

the  home  of  one  C.  C.  M.,  where  they  took  refuge,  and  while 
there  said  mob  gathered  around  the  house,  and  threw  stones, 
clods  and  other  missiles  against  the  house,  and  fired  several 
shots  from  guns,  and  used  threatening,  abusive,  obscene  and 
profane  language  toward  plaintiff  and  his  companion,  about 
as  aforesaid,  and  saying  in  addition,  as  they  went  into  said 
house,  **Just  wait,  they  will  come  out,  and  well  finish  them 
up,"  and  **Good  thing  you  got  in  there,  or  we  would  have 
fixed  you,  "or  words  to  that  effect,  and  warning  them  not  to 
come  out  of  said  house,  threatening  to  take  their  lives,  saying, 
**If  you  come  out  we'll  kill  you,"  or  words  to  that  effect. 
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3.  Plaintiff  further  states,  that  from  the  effects  of  the  in- 
juries received  as  aforesaid  at  the  hands  of  said  mob  he  be- 
came almost  prostrated  and  unconscious,  and  was  compelled 
to,  and  did  employ  a  physician  to  care  for  his  wounds  and  said 
injuries,  and  was  compelled  to  go  to  bed  and  remain  there 
off  and  on  in  the  daytime  for  about  ten  days,  under  the  care 
and  attention  of  a  nurse  and  physician ;  that  aside  from  suf- 
fering great  physical  and  mental  pain  from  bodily  injuries 
as  aforesaid,  he  suffered  great  mental  pain  and  anguish  from 
the  threats  and  actions  of  said  mob  in  their  endeavor  to  take 
his  life ;  that  he  has  resided  for  several  years  with  his  family, 
consisting  of  his  wife,  two  daughters  and  himself,  in  the  city 
of  I.,  and  has  carried  on  the  occupation  of  a  carpenter,  and 
that  he  and  his  said  family  prior  to  said  injuries  bore  a  good 
reputation  in  the  community  where  they  resided,  but  by  rea- 
son of  the  great  insult  and  indignity  of  being  stoned  in  the 
public  streets  of  said  city  by  said  mob  as  aforesaid,  his  char- 
acter and  reputation,  and  the  character  and  reputation  of  his 
said  family  have  been  injured,  for  all  of  which  pain  and  suffer- 
ing he  has  been  damaged  in  the  sura  of  at  least  $ ;  that 

from  the  effects  of  the  blows  received,  and  from  the  extreme 
nervous  and  physical  strain  in  his  endeavor  to  flee  from  said 
mob  and  to  reach  a  place  of  safety,  his  nervous  system  was 
permanently  injured,  and  by  reason  of  the  blow  upon  the  ear 
as  aforesaid  he  is  at  times  almost  entirely  deaf,  and  his  hearing 
is  gradually  failing,  resulting  in  a  further  damage  to  plain- 
tiff in  the  sum  of  $ ;  that  he  was  caused  to  lose  about 

six  weeks  time,  of  the  reasonable  value  of  $ ,  and  to  in- 
cur an  expense  for  a  physician  and  medicines  in  the' sum  of 

$ ,  making  an  aggregate  damage  to  plaintiff  by  reason 

of  the  injuries  aforesaid  of  the  sum  of  $ 

4.  Plaintiff   further  states,   that   on   the    day   of 

...;..,  19. .,  he  presented  his  verified  and  itemized  statement 
of  account  of  said  damages  as  aforesaid  to  the  city  council  of 

the  city  of  I.,  which  said  account  on  the day  of , 

19. .,  was  wholly  disallowed  by  said  council,  a  full,  true  and 
correct  copy  of  said  account  being  attached  hereto,  filed  here- 
with, marked  '* exhibit  A*'  and  made  a  part  hereof. 

847 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


MUNICIPAL   CORPORATIONS. 

orders  upon  the  city  treasurer  of  said  city  of  A.,  for  the  pay- 
ment by  said  treasurer  of  the  indebtedness  of  said  city  to  said 
J.  E.,  of  which  orders  (called  special  improvement  bonds), 
except  as  to  number,  amount,  and  description  of  lot,  a  copy 
is  hereto  attached  marked  **  exhibit  B"  and  made  a  part 
hereof. 

Plaintiflf  further  says  that  the  said  defendant  claiming  and 
pretending  that  it  was  not  liable  upon  said  contract,  made 
said  orders  above  referred  to  and  described,  and  thereon  and 
thereby  promised  and  agreed  to  levy  assessments  upon  said 
real  property  above  described  for  the  payment  of  said  several 
orders;  but  the  said  defendant  wholly  failed,  neglected  and 
refused  to  make  a  just,  legal  and  lawful  assessment  of  said 
lots,  and  wholly  failed,  neglected  and  refused  to  cause  a  law- 
ful, legal  and  proper  tax  to  be  levied  thereon  for  the  payment 
of  said  indebtedness  so  specified  in  said  orders.  And  this 
plaintiff  alleges  that  in  all  said  proceedings  the  said  city  en- 
gineer, mayor  and  clerk  were  duly  authorized  to  do  and  per- 
form the  several  acts  above  stated  as  having  been  done  and 
performed  by  them  in  and  about  the  making  of  said  contract, 
and  the  accepting  and  receiving  of  the  same.  Plaintiff  fur- 
ther says  that  the  aggregate  amount  of  said  orders  was  and  is 

the  sum  of  $ That  afterwards  and  on  or  about  the 

day  of ,  19. .,  plaintiff  purchased  of  and  from 

said  J.  E.  each  and  all  of  said  foregoing  orders  or  warrants, 
and  ever  since  has  been,  and  now  is  the  just,  true  and  lawful 
owner  and  holder  thereof;  and  therein  and  thereby  the  said 
J.  E.  did  assign,  transfer  and  set  over  to  this  plaintiff  all  his 
rights,  claims  and  interests  against  said  city  growing  out  of 
or  arising  under  his  said  contract  and  the  said  warrants  and 
crrders  so  executed  and  delivered  to  him.  Plaintiff  further 
says  that  the  said  orders  or  warrants  by  the  face  thereof  could 

not  become  due  at  an  earlier  day  than  the    day  of 

,  19. .,  for  that  until  that  time  no  tax  could  have  been 

levied  upon  said  real  property  above  described  for  the  pay- 
ment of  said  indebtedness,  collected  and  paid  over  to  said 
treasurer  of  the  city  of  A.,  upon  whom  said  orders  and  war- 
rants were  drawn.     Plaintiff  further  says  that  he  has  caused 
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That  on  the  said day  of ,  19. .,  A.  street  in 

said  city,  and  the  sidewalk  pertaining  thereto  constituted  a 
public  highway  of  said  city  of  P.  B.  and  was  one  of  the  main 
traveled  streets  and  thoroughfares  in  defendant  city;  that 
on  the  north  side  of  A.  street,  in  and  upon  the  sidewalk  there 
being,  there  were  loose  and  rotten  boards,  in  and  upon  said 
sidewalk  upon  said  street,  that  said  loose  and  rotten  boards 
were  dangerous  to  pedestrians  traveling  along  and  on  said 
sidewalk;  that  said  loose  and  rotten  boards  had  been  and  re- 
mained in  said  sidewalk  for  a  period  of  more  than   

months,  which  defendant  knew  of,  by  its  officials,  agents  or 
servants,  or  might  have  known  of,  by  the  exercise  of  ordinary 
care  and  caution;  but  that  the  said  defendant  by  its  agents, 
servants  and  officials,  negligently  permitted  the  same  to  re- 
main in  said  dangerous  condition  to  the  traveling  public. 

Plaintiff  further  states  that  in  the  afternoon  of  said 

day  of ,  19. .,  at  or  about  the  hour  of o'clock, 

this  plaintiff,  while  using  due  care  and  caution,  and  walking 
upon  said  sidewalk,  on  the  north  side  of  A.  street,  between 

said  P.  and streets,  in  said  city  of  P.  B.,  stepped  on 

said  loose  and  rotten  board,  in  said  sidewalk,  and  was  precip- 
itated and  fell,  and  was  thereby,  etc.  (state  injuries) ;  that  by 
reason  of  the  negligence  of  said  defendant  city  in  leaving 

i  said  sidewalk  in  said  dangerous  condition,  the  plaintiff  was 
injured  (nature  of  injuries  and  extent  of  damages),  to  his 
damage  in  the  sum  of dollars,  and  for  which  def end- 

j  ant  by  its  negligence  is  liable,  and  for  which  plaintiff  sues 

I  and  asks  judgment  in  the  sum  of dollars  together  with 

!  costs. 

i  576.     ALLEGATON    OF    NEGLIGENCE    FOR    DAMAGES    DUE    TO 

I  DEFECTIVE  SIDEWALK. 

I  Plaintiff  states  that  defendant's  sidewalk  on  the  east  side 

j  of  M.  street  was  defective,  in  that  the  stringers  and  boards 

out  of  which  the  sidewalk  was  constructed  were  old,  rotten  and 
decayed,  and  the  boards  that  made  the  covering  were  un- 
nailed  and  liable  to  become  misplaced  and  were  uneven  and 
of  different  thicknesses;  that  she,  while  walking  along  at  the 
usual  and  ordinary  gait,  by  reason  of  the  dangerous  and  de- 
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aid  walk,  stepped  on  a  loose  board, 
her  through  said  sidewalk,  which  had 
jr  hand  and  leg  and  thigh  and  wreneh- 
«rnally  injuring  her;  that  the  side- 
pair  long  enough  for  the  defendant  by 
y^  care  to  have  known  of  its  defective 


DEFECTIVE  CONSTRUCTION  OF  SIDE- 
)WING  IT  TO  BECOME  AND  REMAIN  IN 
^SAFE   FOR  USE. 

3  by  the  defendant  negligently  allowed 
ucted  and  to  become  and  remain  out 
mdition  dangerous  to  those  walking 
ddewalk  is  composed  of  boards  nailed 
i  said  stringers  were  negligently  al- 
ut  eight  inches  from  the  ends  of  the 
h  as  eight  inches  of  the  ends  of  the 
•d  beyond  the  stringers,  and  the  string- 
lefective  material,  which  was  old  and 
;ers  were  pieced  and  patched  with  old 
defective  and  unsafe ;  that  the  boards 
legligently  allowed  to  become  and  re- 
irs  to  which  they  had  been  nailed. 

NEGLIGENCE  IN  ACTION  FOR  DAM- 
RY  FROM  FALLING  IN  UNGUARDED 
ALONGSIDE  THE  SIDEWALK. 

in  the   night  of  ,  19. ., 

y  passing  southeast  on  said  A.  avenue 

ereof,  about  a  half  block  north  of  the 

3t.  L.  avenues  in  the  city  of   , 

en  and  unguarded  hole  or  depression 

alongside  the  sidewalk,  a  way  upon 

walking,  and  was  injured;  that  said 

lid  street  was  well  known  to  the  de- 

and  agents  in  charge  of  keeping  said 

endant  and  its  servants,  by  the  exer- 

!Ould  and  would  have  repaired  said 
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street  before  plaintiff's  said  injury,  yet  neglected  to  do  so, 
and  thereby  directly  contributed  to  cause  plaintiflf's  said  in- 
juries. 

579.  PETITION  FOR  PERSONAL  INJITRIES  BY  DRIVER  OF 
WAGON  BEING  THROWN  THEREFROM  BY  REASON  OF 
A  DEFECTIVE  STREET. 

The  plaintiff  states  that  at  the  times  herein  mentioned  the 

city  of was  and  now  is  a  municipal  corporation  by 

virtue  of  the  law  of  the  State  of  .... That  at  said  time 

avenue,  at  the  places  herein  mentioned,  was  an  open 

public  street  within  the  city  of   ,  graded  and  paved 

as  such.    That  on  the day  of ,  19 . . ,  the  plaintiff 

was  driving  a  wagon  and  team,  northward  upon  said  avenue, 

and  when  at  a  point  in  said  street  just  south  of avenue 

bridge,  his  wagon  and  the  wheels  thereof  came  in  contact  with 
an  obstruction  in  said  street,  to-wit,  a  hole,  ditch,  an  excava- 
tion worn  into  said  street,  \thereby  the  plaintiff  was  caused 
to  be  thrown  from  said  wagon  to  the  street,  and  said  wagon 
and  the  wheels  thereof  ran  against  and  upon  the  plaintiff, 
whereby  plaintiff  was  greatly  (allege  injuries). 

Plaintiff  avers  that  said  street  at  said  place  was,  by  reason 
of  said  obstruction  out  of  repair  and  in  a  dangerous  and 
defective  condition,  as  defendant,  by  its  agents  having  charge 
of  keeping  said  street  in  repair,  well  knew  before  plaintiff's 
said   injuries,  or  would  have  known  by  the  exercise  of  or-* 
dinary  care  in  time  to  have  repaired  the  same  before  plain- 
tiff's said  injuries,  yet  neglected  to  do  so.     That  by  reason 
of  his  injuries  so  sustained  the  plaintiff  has  suffered   (aver 
extent  of  injuries,  damages,  etc.). 
"Wherefore,  etc. 
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NEGUGENCK. 

Allegations  of  negligence  in  an  action  by  parents  against  street 
railway  company  for  damages  for  killing  minor  son. 

Action  for  damages  for  injuries  received  by  coming  in  contact 
with  a  guy  wire  of  a  pole  carrying  heavily  charged  electric 
wires. 

Action  for  damages  by  reason  of  being  bitten  by  a  wolf  negli- 
gently allowed  to  run  at  large  by  the  keeper. 

Allegations  of  negligence  in  an  action  to  recover  for  pergonal 
injuries  sustained  by  being  thrown  from  a  wagon  as  he  was 
driving  into  the  grounds  of  the  defendant. 

Allegations  of  negligence  in  an  action  for  damages  for  wrongful 
death  of  an  employee  in  a  coal  mine. 

Allegations  of  negligence  in  action  against  steam  railway  com- 
pany for  damages  for  an  injury  caused  by  being  struck  by 
moving  train. 

Allegations  of  negligence  in  action  for  damages  for  injuries  sus- 
tained by  reason  of  team  becoming  frightened  when  approach- 
ing a  railway   crossing. 

Allegation  of  negligence  in  action  for  death  of  infant  run  over 
by  street  car  drawn  by  mules. 

Allegations  of  negligence  in  an  action  for  damages  against  a 
railway  company  for  injuries  received  by  being  caught  while 
passing  between  the  cars  where  an  opening  had  been  made  to 
allow  persons  to  cross  the  track. 

All^^tion  of  negligence  in  action  by  minor  for  personal  injuries 
received  while  attempting  to  pass  between  cars  of  a  train 
occupying  a  street  crossing.  * 

Allegation  of  negligence  in  case  of  collision  of  horse  and  buggy 
with  pedestrian. 

Specific  allegations  of  negligence  where  automobile  collided  with 
buggy,  killing  occupant   (action  by  widow). 

Action  for  damages  for  death  of  husband  alleging  negligence  in 
allowing  electric  wires  to  become  broken  and  remain  in  the 
street  where  deceased  was  killed. 

Action  for  damages  for  injury  resulting  from  negligence  in  sale 
of  poisonous  drug  without  labeling  as  such,  by  agent  of  de- 
fendant. 

Action  for   loss  of  team  and  wagon  negligently   precipitated   in 

a  river   while    employed  in  rip-rapping  and  hauling. 
Action   for   damages   resulting   from   excavating   for   foundation 

by  an  adjoining  owner. 

Allegation  of  negligence  of  title  examiner  in  examination  of  title. 

Action  against  the  owner  of  premises  for  damages  sustained  by 

one  not  a  tenant  alleging  that  the  premises  were  in  bad  repair 

at  the  time  they  were  rented. 

^Allegation  of  negligence  in  action  for  damages  for  maintaining 
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I  the  bars  were  broken,  in  the  sidewalk 

remises. 

injuries    resulting    from    an    explosion 

JG   WITH   VEHICLES, 
negligently  colliding  with   wagon,   in- 
^  violations  of  ordinance,  as  to  speed, 

:o  collision  of  street  ear  with  wagon 
re  the  wheels  went  into  a  hole  in  the 
to  observe  vigilant  watch  ordinance, 
in    case    of    street    car    colliding    with 

hired  livery  carriage  due  to  collision 
Eolation  of  a  municipal  ordinance  as 
mgerous   speed   and   failure  to   keep  a 

n  an  action  where  person  was  struck 
I   by  a   passenger  engine, 
here  the  driver  of  a  wagon  was  struck 
ar  track. 

FREET  CARS  WITH  PEDESTRIANS, 
where  deceased  while  upon  the  track 
and  killed. 

mages    for    death    of   child,    caused   hy 

lile  attempting  to  cross   tracks. 

I  an  action  where  plaintiff  was  injured 

)r  car  at  a  street  crossing. 

lere  street  car  collided  with  pedestrian 

ligence  and  violation  of  vigilant,  watch 

fe). 

rhere  street  car  struck  })edestrlan  who 

r  track. 

where    train    struck    pedestrian    while 


ILROAD  COMPANY  FOR  DAMAGES 
VED  BY  FALLING  INTO  A  HOLE 
:L1GENTLY  LEFT  UNGUARDED  IN 
r  USED  BY  PEDESTRIANS  IN  GO- 

ed  plaintiff  and  by  his  attorneys 
ins  of  the  defendant  and  for  his 
eges: 
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NEGLIGENCE. 

That  said  defendant  is  now  and  at  all  times  herein  inen- 
tioned   was  a  railroad  corporation,  incorporated  under  the 

laws  of  the  State  of ,  and  is  now  and  at  all  times  herein 

mentioned  was,  as  such  railroad  company,  doing  business  un- 
der and  by  virtue  of  the  laws  of  the  State  of 

That  as  such  railroad  corporation,  said  defendant  owns,  uses 
and  operates  a  line  of  railroad  into  and  through  the  city  of 

P.  and  through  the  county  of  N.  in  the  said  State  of 

and  within  the  said  city  of  P.,  has  its  main  track  and  its  several 
side  tracks  and  its  station  and  station  grounds  and  depot 
within  and  for  the  said  city  of  P. 

That  among  other  points  so  intersected  and  crossed  by  said 
railroad  right  of  way  and  tracks  are  '*B''  street  and  **C'' 
street  in  said  city  of  P.,  the  said  streets  and  each  of  them 
being  public  highways  and  thoroughfares  of  the  said  city ;  that 
the  passenger  depot,  freight  depot  and  depot  grounds  of  said 
company  are  located  and  situated  between  said  '  *  B ' '  street  and 
said  **C"  street  and  open  out  upon  and  into  each  of  the  said 
streets  thereof. 

That  on  or  about  the   day  of  ,  in  the  year 

19. .,  upon  the  depot  grounds  of  said  defendant  company  im- 
mediately north  of  the  said  *  *  B "  street  and  within  a  few  feet 
of  the  north  line  of  said  street,  in  a  direct  line  with  said  street 
and  defendant's  depot  grounds  and  passenger  depot,  and 
said  defendant  company  did  have,  keep  and  maintain  a  large 
deep  well,  hole  and  excavation  about  six  feet  wide  and  about 
six  feet  long  and  about  seven  feet  deep  and  walled  with  stone, 
brick  and  other  material ;  that  said  hole  then  was  and  now  is 
about  fifteen  to  eighteen  feet  west  of  the  main  track  of  the 
said  railroad  of  the  said  defendant  company  being  on  the 
same  side  of  the  track  with  the  said  passenger  and  freight 
depots. 

That  on  or  about  the  day  of   ,  in  the  year 

19. .,  and  from  day  to  day  theretofore,  for  and  during  several 
da>'^  of  time  (but  for  the  definite  term  and  period  of 
which  this  plaintiff  is  not  informed  and  does  not  definitely 
know,  but  which  plaintiff  believes  and  therefore  alleges  the 
fact  to  be  had  in  fact  continued  for  several  wrecks),  the  said 
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of  the  said  hole  and  excavation  and  not  knowing  of  the  presence 
and  whereabouts  and  location  of  the  said  hole  and  not  know- 
ing that  the  passage  to  the  depot  and  depot  grounds  from 
said  **B''  street  was  in  any  manner  obstructed,  and  plaintiff 
being  upon  said  ^'B''  street  and  desiring  to  go  to  the  depot 
grounds  upon  business  and  believing  the  said  approach  to  the 
depot  was  safe  and  secure  and  in  good  and  roadworthy  condi- 
tion and  was  used  as  a  means  and  way  of  travel  did,  at  or 
about  the  hour  of  half-past  ten  o'clock  in  the  nighttime  of 
said  day,  travel  and  pass  upon  and  along  said  *'B"  street  to 
•  the  position  of  said  street  south  of  said  passenger  depot  lying 
just  immediately  west  of  the  main  track  of  said  defendant's 
road  and  upon  the  premises  of  said  defendant  and  did  at- 
tempt to  pass  lawfully  and  rightfully  to  said  passenger  depot 
and  along  said  premises  thereto  did  fall  head  first  into  the 
said  hole  and  upon  the  stone  bottom  and  sides  of  said  excava- 
tion with  great  force  and  violence  and  did  thereupon  strike 
plaintiff  *8  head,  right  leg  and  right  forearm  and  right  wrist 
and  right  hand. 

That  the  said  fall  and  concussion  of  plaintiff  upon  and 
against  the  sides  and  bottom  of  said  ditch  and  upon  the  stones 
at  the  bottom  thereof  caused  great  physical  injury  and  cor- 
poral hurt  to  plaintiff  (describe  injuries). 

Plaintiff  further  alleges  that  by  reason  of  the  aforesaid  in- 
juries so  inflicted  upon  plaintiff  as  aforesaid,  plaintiff  has  been 
imaged  in  the  suffering  of  said  physical  pain  and  distress  of 

^y  caused  thereby  in  the  sum  and  amount  of dollars ; 

^t  plaintiff  has  thereby  and  therefrom  suffered  the  further 

•^niage  of dollars  by  reason  of  the  attendant  mental 

suffering,  agony  and  anguish  of  mind  occasioned  by  said  in- 
juries. 

That  plaintiff  has  suffered  the  further  damage,  by  being 
put  to  the  expense  of  a  large  indebtedness  and  expenditure 
'^op  medical  attendance  heretofore  incurred  and  now  contin- 
"'^  to  accumulate  in  the  sum  of dollars. 

That  plaintiff  has  been  further  damaged  in  the  loss  of  time, 
•n  labor  for  one  and  one-half  months  of  the  reasonable  value 

of dollars  per  month  now  aggregating dollars 
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itinuing  to  incapacitate  plaintiff  from  labor,  and 
f  will  continue  to  suffer  said  loss  from  month  to 
fter  and  the  same  is  a  continuing  damage  in  the 
. .  dollars  per  month. 

urther  alleges  that  he  is  damaged  by  reason  of  his 
d  injured  physical  health,  strength  and  stamina 

ind  amount  of dollars. 

lurther  alleges  by  reason  of  the  extreme,  gross 
negligence  and  carelessness  of  said  defendant  and 
defendant's  gross  and  extreme  disregard  for  the 
is  plaintiff  in  common  with  the  public  generally,* 
:  is  entitled  to  recover  of  and  from  defendant  a 
mount  and  sum  by  way  of  exemplary  and  puni- 
sation  and  damages  in  the  sum  of    dol- 

)  plaintiff  prays  judgment  against  defendant  in 
;um  and  amount  of  his  damages  herein,  to-wit,  the 
. .  dollars  as  compensatory  damages,  and  the  fur- 

dollars  exemplary  and  punitive  damages, 

in  all  the  sum  and  amount  of dollars,  and 

;uit.^ 

1    in    Atchison.   Topeka   and    S.    Fe.    Ry.   Co.    v.   Jandera, 

negation  of  negligence  is  not  siitficient  either  in  a  peti- 
swer,  and  a  pleading  containing  a  general  allegation  of 
subject  to  a  motion  to  make  more  definite  and  certain, 
ison  Water  Co.,  58  Kan.  551;  Atchison,  T.  &  S.  F.  Rd. 
.   49   Kan.   367. 

allegation   of   negligence   is   good   against   a   demurrer, 

;h  an  allegation  evidence  of  any  fact  which  contributed 

sued  for   is  competent  and   relevant.     Chicago,   R.   T.  & 

I'Donnell,  72  Neb.  900;  Omaha  &  R.  V.  R,  Co.  v.  Wright, 

lUegration  of  negligence  is  sufficient,  if  not  attacked  by 
iham  V.  Chicago,  B.  &  Q.  R.  Co.,  87  Neb.  696;  Union  P. 
ncent,   58    Neb.    171;    Omaha    &   R.    V.    R.    Co.   v.    Crow, 

I  an  ordinance  of  a  city,  regulating  the  rate  of  speed 
,  is  admissible   under  a   general   averment   of   negligence. 

R.   Co.   V.   Larson,   70   Neb.   591. 
ement   of   a    cause   of   action    for   negligence,    where    the 
ue  and  general,  a   motion  to  require  the  pleading  to  be 
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581.  ACTION  FOR  DAMAGES  FOB  NEGLIGENTLY  CONSTRUCT 
ING  A  RAILROAD  EMBANKMENT  SO  AS  TO  CAUSE  THE 
WATER  TO  OVERFLOW  UPON  PLAINTIFF'S  LAND  AND 
DAMAGE  HIS  CROPS. 

Comes  now  the  plaintiflE  in  the  above  entitled  action,  and 
complaining  of  the  defendant  alleges  and  says : 

made  more  definite  and  certain,  should  be  sustained.  St.  Louis  A, 
San   Francisco  Ry.  Co.  v.  French,  66   Kan.  584. 

A  petition  aUeging  negligence  in  general  terms  may  be  amended 
so  as  definitely  to  set  forth  the  facts  constituting  such  negligence, 
although  the  statutory  period  of  limitation  for  the  bringing  of  such 
an  action  has  expired  when  the  amendment  is  made.  Missouri  Pacific 
Ry.  Co.  V.  Moffatt,  60  Kan.  113. 

A  petition  in  an  action  for  personal  injuries  that  states  facts  and 
circumstances  from  which  the  inference  of  negligence  by  the  defendant 
is  inevitable  is  not  defective  for  omitting  the  use  of  the  word  "negli- 
gence/' or  its  derivatives.     Geneva  v.  Burnett,  65  Neb.  464. 

A  petition  which  alleged  that  the  deceased  was  killed  through  the 
negligence  of  the  railroad  company  while  being  transported  as  a  pas- 
senger, may  be  amended  to  allege  that  deceased  was  killed  while  being 
transported  as  an  employee.  Kansas  Pac.  Ry.  Co.  v.  Salmon,  14  Kan. 
390. 

A  petition  in  an  action  for  damages  stating  a  common  law  liability, 
cannot  be  amended  so  as  to  state  a  cause  of  action  for  wrongful  death 
under  the  statute,  the  amendment  being  offered  more  than  two  years 
after  the  death  occurred.     Kansas  City  v.  Hart,  60  Kan.  684. 

Plaintiff  cannot  recover  on  any  ground  of  negligence  not  alleged  in 
his  petition.     St.  Louis  &  S.  F.  Ry.  Co.  v.  Elrod,  78  Kan.  868. 

The  doctrine  of  comparative  negligence  is  not  recognized  in  Kansas. 
Mo.  Pac.  Ry.  Co.  v.  JValters,  78  Kan.  39. 

To  ooBStitnte  actionable  negligence,  there  must  exist  three  essential 
elements,  namely,  a  duty  or  obligation  which  the  defendant  is  under 
to  protect  the  plaintiff  from  injury;  a  failure  to  discharge  that  duty; 
and  injury  resulting  from  the  failure.  The  petition  nuist  allege  these 
essential  elements.     Langenfeld  v.  Union  Pac.  R.  Co.,  85  Neb.  .327. 

The  specific  negligence  complained  of  by  plaintiff  must  be  alleged  in 
the  petition  and  the  recovery  must  be  had  upon  such  allegations. 
Schwarzschild  &  Sulzberger  Co.  v.  Weeks,  66  Kan.  800. 

A  petition  containing  general  averments  of  negligence  "as  herein- 
after more  specifically  mentioned  and  described"  presents  only  such 
issues  as  are  found  in  the  specific  allegations.  The  averment  that  a 
passenger-train  was  running  at  a  rate  of  speed  of  about  sixty  mile^  an 
hour  is  not  per  se  an  allegation  of  negligence.  Chicago,  Rock  Island 
and  Pacific  Ry.  Co.  v.  Wheeler,  70  Kan.  755. 

UTiere  a  petition  in  a  personal -injury  case  alleges  a  specific  act  of 
negligence  by  one  of  three  designated  agents  of  the  defendant,  it  is  not 
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as  a  railroad  corporation  in  C.  county,  0. ;  and  that  the  de- 
fendant's railroad,  right  of  way,  ditches  and  emhankment  ex- 
tend and  did  at  all  times  mentioned  extend  across  and  through 
this  plaintiff's  land  above  described  and  for  some  distance  on 
either  side  of  same. 
That  the  defendant,  prior  to  the  dates  herein  mentioned, 

allegition  of  facts  showing  negligence  on  the  part  of  defendant,  does  not 

state  a  cause  of  action.     Vansyoc  v.  Freewater  Cemetery  Ass'n,  63  Neb. 

143. 
Id  an  action  against  a  father  for  damages  resulting  from  the  setting 

out  of  a  fire  by  his  minor  sons  it  is  not  a  sufficient  allegation  of  the 

parent's  liability  to  allege  that  the  sons  "while  they  were  engaged  in 
bis  (the  father's)  business,  and  for  his  benefit  and  working  for  him, 
purposely,  carelessly  and  negligently  set  out  a  fire."  It  is  necessary 
to  all^,  in  substance,  if  done  in  the  absence  of  the  father  and  without 
bis  direction,  that  the  setting  out  of  the  fire  was  a  service  being  ren- 
<fered  for  the  father  or  resulting  from  an  act  done  in  such  service ;  in 
other  words,  that  the  fire  was  set  out  or  caused  by  an  act  within  the 
wope  of  the  employment.    Mirick  v.  Suchy,  74  Kan.  715. 

Allegation  that  defendant  corporation  did  certain  things  by  its  fore- 
D»an  is  a  sufficient  allegation  of  the  latter's  authority,  as  against  an 
objection  to  all  evidence  at  the  trial.     Swift  &  Co.  v.  Bleise,  63  Neb.  739. 

Where  a  corpoVation  engaged  in  the  wholesale  distribution  of  coal  oil, 
by  accident  mingles  and  mixes  gasoline  with  same,  and  sells  the  same 
to  the  general  trade  as  pure  and  standard  grade  oil,  without  notice, 
roch  sale  is  an  act  of  negligence  for  which  it  would  be  liable  in  dam- 
ages,   Waters-Pierce  Oil  Co.  v.  Deselms,  18  Okla.  107. 

V^gatiTing  contributory  negligence.  In  an  action  for  damages  in 
order  to  negative  contributory  negligence  it  is  sufficient  if  there  is  a 
general  allegation  that  such  injuries  were  received  without  fault  or 
negligence  on  the  part  of  the  plaintiflf.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
^-  I^gerkrans,  65  Neb.  566. 

Under  the  Code  of  Civil  Procedure  of  Okla.  contained  in  the  statute 
01 1890  which  was  adopted  from  the  statute  of  Indiana,  a  complaint  for 
'I'JDry  done  to  the  property  by  the  negligence  of  another,  was  insuffi- 
«^nti  which  did  not  allege  that  the  plaintiflf  himself  was  without  fault. 
Guthrie  V,  Nix,  Halsell  &  Co.,  3  Okla.  136. 

"^  *>*  action  to  recover  damages  for  personal  injuries,  alleged  to  be 
fitted  by  the  negligence  of  another,  it  is  not  necessary  for  the  plaintiff, 
1°  ni8  petition,  to  plead  the  particular  precautions  he  took  to  avoid 
'°j"y-     Chicago,  B.  &  Q.  R.  Co.  v.  Putnam,  45  Neb.  440. 

"here  an  action  is  brought  by  an  administrator  against  a  stock  yards 
^^P*ny  for  the  death  of  a  switchman,  caused  by  defects  in  the  railway 

'*<*»  it  ig  unnecessary  to  allege  in  the  petition  that  he  had  no  knowl- 
^  <*f   these  defects.    That  is  a  matter  of  defense  which,  to  admit 
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and  before  the  causes  of  action  herein  re 
enlarge  and  change  its  culverts  and  ei 
'  ditches,  extending  along  the  side  of  th 
referred  to,  so  that  said  ditches  extendiuj 
the  confines  of  the  plaintiff's  farm  gathe 
of  heavy  rains  and  storms  from  other  ar 
from  the  defendant's  land  and  wrong] 
through  said  culverts  upon  the  plaintiff 
great  quantities. 

Plaintiff  states  that  if  it  were  not  for 
way,  embankment,  culverts  and  ditches 
petition,  the  water  naturally  flowing  u] 
tiff's  land,  would  flow  off  in  even  quanti 
as  to  do  no  damages. 

Plaintiff  alleges  that  on  or  about  the  . 
19. .,  and  at  all  other  times,  prior  to  the 
of  action,  he  requested  the  defendant  to 
herein  complained  of,  but  the  defendan 
fused  and  neglected  so  to  do  and  continu 

That  at  all  times  mentioned  herein,  tl 
tice  of  the  nuisance  herein  complained  oi 

2.     That  on  or  about  the  day 

water  accumulated  by  the  defendant's 
embankments  as  set  out  in  paragraph  on< 
and  with  great  force  as  the  result  of  tl 
defendant  of  its  aforesaid  road,  ditche 
enlarged  and  changed  culverts  as  aforesa 
the  holes,  cuts,  or  culverts  in  the  defen 
embankment  on  to  the  plaintiff's  farm, 
damaging  (set  out  crops  damaged)^  an( 
flowing  as  aforesaid  damaged  plaintiff's 
sum  of  $ That  no  part  of  said  d 

proof,  must  be  pleaded.  Union  Stock  Yards  Co. 
In  pleading  the  character  of  an  injury  it  h 
specific  catalogue  of  every  incident  or  siibordin 
from  in  order  to  introduce  proof  of  such  resu 
such  injury  will  permit  proof  of  all  results  wl 
imately  ensue  therefrom.  Cudahy  Packing  Co 
535. 
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Wherefore,  plaintiff  prays  judgment  against  defendant  in 

the  sum  of  $ and  for  costs  of  this  action  and  for  such 

other  relief  as  the  court  may  deem  just  and  proper.^ 

59SL  ALLEGATIONS  OF  NEGLIGENCE  IN  RUNNING  A  TRAIN  AT 
A  HIGH  RATE  OF  SPEED  IN  VIOLATION  OF  A  CITY 
ORDINANCE. 

Plaintiff  further  alleges  that  on  said day  of , 

19.  .,  and  ever  since  the  year  19. .,  there  existed  in  the  city 
of  L.  an  ordinance  governing  the  rate  of  speed  at  which  trains, 
engines,  cars,  and  trucks  should  be  run  over  the  railroads 
within  the  corporate  limits  of  the  said  city  of  L.  and  providing 
for  regulating  the  use  of  bells  upon  such  engines  and  pro- 
viding penalties  for  the  violation  of  such  ordinance,  and  that 
the  section  or  paragraphs  2  and  10  of  such  ordinance  are  as  fol- 
lows, to- wit:  (here  insert  certain  paragraphs  of  such  ordi- 
nance). 

That  said  ordinance  was  in  full  force  and  effect  in  said  city 

of  L.  on  said day  of ,19. .,  and  was  passed  by 

the  city  council  and  duly  approved  by  the  mayor  and  was 
dnly  published  and  became  a  law  for  the  said  city  of  L.  on  the 

day  of ,  19. .,  and  has  remained  in  full  force 

and  effect  therein  ever  since  that  date. 

Plaintiff  further  alleges  that  the  point  at  which  the  injury 
above  complained  of  took  place  is  within  the  corporate  limits 
of  the  city  of  L.  and  is  near  the  central  portion  of  said  city 
and  that  the  injury  to  the  plaintiff  was  the  direct  result  of  the 
violation  of  said  ordinance  in  this,  to-wit :  that  the  defendant 
was,  in  violation  of  said  ordinance,  running  its  said  engine  at 
a  high  rate  of  speed  in  its  said  yards  wjthin  the  corporate 
limits  of  the  city  of  L.  at  the  time  it  so  struck  and  injured  this 
plaintiff  and  that  said  high  rate  of  speed  and  said  violation 
of  said  ordinance  was  one  of  the  direct  and  proximate  causes 
of  the  plaintiff's  said  injuries.' 

2  From  form  in  Chicago,  Kock  Island  and  Pacific  Railway  Company 
r.  John5«on,  2.5  Okla.  147. 

»  From  form  in  record  in  Chicago,  B.  &  Q.  Ry.  Co.  v.  Trover,  70  Neb. 
287. 
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scious  as  the  result  of  the  severe  fall;  that  the  plaintiff's  arm 
was  so  severely  injured  that  she  has  had  very  little  use  of  it 
since ;  that  she  has  reason  to  believe  and  is  informed  by  her 
physician  that  she  will  never  recover  from  the  effects  of  her 
injury,  but  that  the  same  is  permanent;  that  plaintiff's  arm 
was  in  a  sling  for  over  ten  weeks  and  she  was  confined  to  the 
house  for  over  two  months ;  that  plaintiff  suffered  great  bodily 
pain  and  mental  anguish  as  a  result  of  said  injury,  and  con- 
tinues so  to  suffer ;  that  plaintiff  is  a  widow  with  five  minor 
children  dependent  upon  her  for  support;  that  plaintiff  is 
forty-two  years  of  age  and  previous  to  the  injury  complained 
^^y  MTas  a  strong,  healthy  woman,  able  to  do  all  her  own  house- 

W'ork  and  to  earn  not  less  than  per  day  in  addition 

thereto;  that  since  said  injury,  plaintiff  has  not  been  able  to 
<io  her  own  work  or  to  earn  anything,  but  has  been  compelled 
^    keep  at  home  one  of  her  oldest  children  to  do  the  house- 

W'ork ;  that  said  child  was  earning   per  day,  which 

^i^^onnt  was  turned  over  by  said  child  to  plaintiff;  that  by 
'^^^on  of  this  injury,  plaintiff  has  been  and  will  continue  to 
^    <ieprived  of  this  income. 

^Rat  plaintiff  has  incurred  an  indebtedness  of dol- 

^^    for  medicine  and  medical  attendance,  for  the  treatment 
^'t  ^id  injury  complained  of. 

That  by  reason  of  the  negligent  acts  of  the  defendant 
herem  complained  of,  this  plaintiff  has  been  damaged  in  the 

sum  of dollars. 

Wherefore,  plaintiff  prays  judgment  against  the  defendant 
'fl  the  sum  of dollars  and  costs  of  suit..* 

^**-    ACTION   AGAINST   TELEGRAPH   COMPANY    FOR   ACTUAL 

DAMAGES  AND  STATUTORY  PENALTY  FOR  FAILURE  TO 

TRANSMIT  A  MESSAGE.     COMP.  LAWS  OKLA.  1909,  SEC. 

519. 

^^tQes  now  the  plaintiff,  by  his  attorneys,  S.  &  R.,  and  for 

^^^^  of  action  against  the  defendant,  the  W.  U.  T.  Co.,  says : 

^-     That  the  defendant,  the  W.  U.  T.  Co.,  was,  at  the  time  of 

^  grievance  hereinafter  stated,  and  is  now,  a  corporation 

^y  organized  and  incorporated  under  the  laws  of  the  State 

^om  form  in  record  in  Doyle  v.  Franek,  82  Neb.  606. 
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of .,  and  as  such  was  doin 

,  and  was,  and  is  now,  ow 

graph  line  in  the  State  of 

county^  Oklahoma,  and  extending 
homa  and  into  the  State  of  Kansas 
and  that  the  said  W.  U.  T.  Co.  was 
as  a  common  carrier  for  hire,  in 
pulilic,  by  means  of  such  telegrap 
Oklahoma,  and  P.,  Kansas. 

2.     Plaintiff   further   states,   th 

,  19. .,  plaintiff,  by  his  duly 

delivered  to  the  defendant,  its  age 
tel(»graphic  message,  which  messai 
agreed  to  transmit  and  deliver  ^ 
and  which  message  was  in  words  ai 
(set  out  message). 

^.  That  the  defendant,  its  ag 
and  maliciously  neglected  and  fail< 
to  the  said  G.  A.  at  P.,  Kan.,  anc 
abouts  of  the  said  G.  A.  were  well  1 
agent  and  employee,  the  said  mes 
him. 

4.  That  the  said  G.  A.  had  su 
G.,  Oklahoma,  a  proposition  to  pu: 

weighing pounds  of  the  plai 

and  the  plaintiff's  duly  authorized 
had  delivered  to  said  defendant  tlu 
ing  said  offer. 

5.  That  the  plaintiff  by  reasoi 
neglect  of  the  defendant  to  trans 
sage  to  the  said  G.  A.  has  been  dan 
dollars,  actual  damage,  as  shown 
count  hereto  attached,  marked  *'e.^ 
of  this  petition,  which  account  wai 
and  employee  of  the  defendant  a1 

19.  .,  and  which  the  defen 

refused  to  pay. 

Wherefore,  plaintiff  prays  that 
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terms  of  law  to  answer  this  petition,  and  that  upon  final  hear- 
ing hereof,  plaintiff  have  judgment  for dollars,  actual 

damage,  and  for dollars,  penalty  as  provided  by  law 

for  postponing  messages,  all  costs  of  this  action,  and  such  other 
and  further  relief  as  the  court  may  deem  equitable  and 
proper.^ 

989.  ACTION  FOR  DAMAGES  AGAINST  A  TELEGRAPH  COM- 
PANY FOR  FAILURE  TO  TRANSMIT  AND  DELIVER  MES- 
SAGE WITHOUT  DELAY. 

The  plaintiff  complains  of  the  defendant  and  for  cause  of 

action  alleges: 

1.  The  defendant  is  and  was  at  the  times  hereinafter  men- 
tioned a  corporation  duly  organized  and  doing  business  in  the 
State  of  Nebraska  and  was  and  is  a  common  carrier  of  mes- 
sages, and  was  and  is  operating  a  line  of  telegraph  between 

the  city  of  Y.,  in  Y.  county, ,  and  the  city  of  St.  L., 

in  the  State  of ,  and  was  and  is  engaged  in  the  busi- 
ness of  transmitting  messages  by  wire  for  hire  between  said 
points,  and  it  was  and  is  the  duty  of  defendant  to  transmit 
messages  over  its  said  line. 

2.  On  and  prior  to  the day  of ,  19 . . ,  plain- 
tiff was  engaged  in  the  business  of  buying  grain  at  various 
points  in  the  State  of  Nebraska  and  selling  and  shipping  the 
same  to  parties  at  St.  L.  and  other  points  and  among  others 
to  the  firm  of  B.  M.  &  Co.,  of  said  St.  L.,  Mo.,  a  firm  of  com- 
mission merchants  doing  a  general  business  of  buying  and 
selling  grain  on  commissions,  and  was  selling  grain  among 
others  for  plaintiff. 

3.  On  the day  of ,  19. .,  plaintiff  received 

an  offer  from  B.  M.  &  Co.  of  St.  L.  by  wire  over  defendant's 
line  to  sell  for  him bushels  of  No.  2  hard  wheat,  ac- 
ceptance to  be  signified  by  9.30  o'clock  a.  m.  on  the   ...... 

day  of ,  19-  •,  and  plaintiff  thereupon  immediately  pur- 
chased   bushels  of  wheat  of  the  grade  and  description 

5  From  form  in  Western  Union  TeL  Co.  v.  Coyle,  24  Okla.  740. 

"Every  person  whose  message  is  refused"  means  the  sender  of  the 
message;  that  is,  the  person  whose  name  is  signed  thereto.  Western 
Union  Telegraph  Co.  v.  Coyle,  24  Okla,  740. 
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agents  said  message  was  not  delivered  to  the  said  B.  M.  &  Co. 
until  about  noon  of  said  day  and  too  late  to  sell  said  wheat 

in  accordance  with  said  oflfer  and  at  the  price  of    

cents  per  bushel,  and  the  said  B.  M.  &  Co.  refused  to  confirm 
said  acceptance  and  close  said  sale  and  did  not  sell  said  wheat 
for  plaintiff  and  hy  reason  of  said  negligence  and  delay  of 
defendant,  plaintiff  was  compelled  to  and  did  sell  said  \vheat 

*t cents  per  bushel,  thereby  incurring  a  loss  of 

cents  per  bushel, 
^erefore  plaintiff  says  he  was  damaged  in  the  sum  of 


^erefore,  etc.** 

*W.  ACTION  AGAINST  TELEGRAPH  COMPANY  FOR  DAMAGES 
FOR  NEGLIGENTLY  DELAYING  THE  DELIVERY  OF  A 
MESSAGE  TO  THE  PLAINTIFF. 

'^e  petitioner  for  his  cause  of  action  and  petition  herein 
against  the  defendant  respectfully  states  and  says : 

^^t  he  is  and  at  all  the  times  set  forth  in  the  petition  was 
a  resident  of  the  county  of  R.  and  the  city  of  L.,  in  the  State 
of  Kansas.  That  the  defendant,  the  W.  U.  T.  Co.,  was  at  all 
swd  times  and  now  is  a  corporation  organized  under  the  laws 

of  the   State  of and  doing  business  as  a  carrier  and 

aebverer  of  telegraphic  messages  for  the  public  in  the  vari- 
ous states  of  the  United  States  and  was  so  engaged  in  trans- 
niittiiig  and  delivering  messages  in  the  States  of  Kansas  and 
J^'issouri  at  the  times  hereinafter  referred  to  in  this  petition. 

'^l^intiflf  further  alleges  that  on  the day  of , 

^-  •>  which  was ,  at  about  the  hour  of  7  o'clock  in  the 

"'^'^Og  of  said  day  there  was  delivered  to  the  said  defend- 
*Dt  for  and  on  behalf  of  this  plaintiff  and  for  his  benefit  and 

"^  "transmitted  by  the  said  defendant  and  delivered  to  him 

*^->  Kansas,  and  to  be  immediately  so  transmitted  and  deliv- 

^^^   a.  certain  message,  a  copy  of  which  is  hereto  attached, 

^*^   said  message  said  defendant  received  for  transmission 

^^  a^d  by  its  telegraphic  lines. 

*^la.intiflf  further  alleges  that  at  the  time  of  delivering  to  the 

^  .  ^"^TO  form  in  record  in  Smith  v.  Western  Union  Telegraph  Co.,  80 
^"^-    395. 
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said  defendant  the  said  message 
the  transmission  thereof  and  foi 
said  defendant  was  fully  prepai 
'for  the  plaintiff 's  benefit,  to-wit, 
said  sum  said  defendant  then  an( 
together  with  the  said  message  f( 
Plaintiff  further  alleges  that  tl 
J.  S.,  was  plaintiff 's  brother-in- 
the  place  from  which  said  messi 
w^as  delivered  to  the  said  defend 
the  person  therein  referred  to 
plaintiff  and  who  at  said  time  i 
The  said  message  was  sent  for  ai 
for  his  benefit  and  to  inform  hii 
of  his  father  and  concerning  his 
father's  sickness.  Plaintiff  furt 
stated  and  informed  him  that  th 
sick  and  conveyed  to  plaintiff  th 
come  to  N.,  Mo.,  if  he  desired  tc 
tiff's  father  was  an  old  man  an 
for  a  long  time  and  was  desire 
being  present  with  him  in  case 
taken  dangerously  ill,  before  his 
sage  so  delivered  to  said  defendai 
and  delivery  to  plaintiff  was  tr 
over  its  telegraphic  lines  to  L., 
and  maintained  a  telegraph  offi( 
its  said  office  at  L.,  Kansas,  on  tl 
19. .,  at  half-past  nine  o'clock, 
sided  in  L.,  Kans.,  and  had  so  n 
resided  and  lived  with  his  fami 
office  of  the  said  defendant  when 
that  he  was  well  known  to  the  ra 
of  the  office  where  said  message 
also  a  subscriber  to  the  phones  c 
the  only  company  having  a  phoi 
Kans.,  and  that  his  name  appear 
and  card  issued  and  published  I 
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subecriber  to  said  telephone  system  and  as  having  a  phone  in 
his  house  in  L.  at  said  time.  That  said  phone  card  was  arranged 
alphabetically  and  that  under  the  letter  G  thereon  plaintiff's 

name  and  phone  number  appeared  as  follows: That 

said  phone  card  was  supplied  by  said  phone  company,  together 
with  one  of  its'  phones,  to  defendant  at  said  time  and  that 
there  was  then  in  the  office  of  the  said  defendant  at  L.  a 
phone  of  the  said  telephone  company  and  one  of  said  direc- 
tories and  cards  in  connection  therewith,  showing  plaintiff's 
name,  number,  and  phone  address  and  that  he  was  not  only 
resident  within  four  blocks  of  said  defendant's  office  but  said 
defendant  then  had  in  its  office  upon  said  phone  card  the 
number  and  address,  of  plaintiff  and  had  by  said  phone  direct 
means  of  communication  with  him  by  said  phone,  which  was 
then  in  working  order.     That  plaintiff  was  well  known  about 
said  town  of  L.  and  was  known  at  the  grocery  stores,  meat 
shops,  newspaper  offices  and  post  office,  and. his  name  ap- 
peared upon  the  registration  list  of  voters  of  the  said  city  of 
L.,  which  was  a  city  of  the  second  class,  as  a  registered  voter 
thereof  in  the   ward  and  also  upon  the  list  of  resi- 
dents as  just  prior  thereto   returned   by  the  city  assessor. 
That  by  the  exercise  of  the  slightest  degree  of  diligence  the 
said  message  could  have  been  delivered  promptly  and  speedily 
to  plaintiff.     That  the  said  defendant  did  not  deliver  said 
message  to  plaintiff  until  two  o'clock  and  twenty-five  minutes 

p.  M.  of  the day  of ,  19. .,  and  during  all  said 

time  kept  and  retained  said  message  from  the  morning  of 

,    19..,    at    9.30    A.M.    until    2.25    p.m.    of 

That    on    ., ,    19..,    plaintiff 

learned  from  other  sources  than  defendant  that  there  was  a 
telegram  for  him  at  defendant's  office,  when  he  went  to  de- 
fendant's office  and  the  said  message  was  delivered  to  him 
by  defendant  at  2:25  o'clock  in  the  afternoon,  as  more  fully 
appears  by  the  said  message  as  delivered,  which  is  hereto  at- 
tached marked  '*  exhibit  B,"  and  made  a  part  thereof. 

That  the  defendant  and  its  agents  exercised  no  diligence 
whatever  in  endeavoring  to  deliver  said  message  to  plaintiff. 
Plaintiff  further  alleges  that  upon  the  receipt  of  said  message 
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fendant  to  deliver  said  message  and  on  the   day  of 

,  19..,  he  made  out,  and  within  thirty  days  from  the 

receipt  of  said  message  delivered  and  presented  to  defend- 
ant his  claim  in  writing  for  said  damages. 

Plaintiff  further  alleges  that  the  defendant  has  neglected 
to  pay  plaintiff  said  damages  or  any  part  thereof  and  the 
said  sum  of  $ is  now  due  plaintiff  as  damages  afore- 
said. 
Wherefore,    plaintiff    prays    judgment    foi-    said    sum    of 

$ against  said  defendant  as  follows  for  the  said  sum 

of pbid  for  and  on  account  of  said  message.     For  the 

sum  of  $ for  and  on  account  of  said  railroad  fare  and 

expenses.    For  the  sum  of  $ for  exemplary  or  punitive 

damages  all  on  account  of  the  willful,  gross,  wanton,  negligent 
failure  of  defendant  to  promptly  deliver  said  message,  and 
prays  judgment  for  costs  herein  and  all  relief  he  is  entitled  to.^ 

5S7.    ACTION  AGAINST  TELEGRAPH  COMPANY  FOR  DAMAGES 
FOR  FAILURE  TO  TRANSMIT  AND  DELIVER  MESSAGE. 

That  the  defendant,  the  W.  U.  T.  Co.,  was,  at  the  time  of 
the  grievances  hereinafter  stated,  and  is  now,  a  corporation, 
duly  organized  and  incorporated  under  the  laws  of  the  State 

of ,  and  as  such  was  and  is  doing  business  in  the  State 

of  Kansas,  and  was  and  is  owning  and  operating  a  telegraph 
line  in  the  State  of  Kansas,  between  the  city  of  T.,  in  and 
through  S.  county,  and  the  city  of  D.,  0.  county,  in  the  State 
of  K.,  and  was  then  and  is  now  engaged  as  a  common  carrier 
for  hire,  in  sending  messages  for  the  public,  by  means  of  such 
telegraph  between  said  points. 

Plaintiff  further  states,  that  on  or  about  the   day 

of ,  19. .,  he  was  temporarily  at  the  city  of  D.,  in  the 

State  of  Kansas,  and  that  on  or  about  said  date  the  plaintiff, 
by  his  agent,  J.  6.  W.,  made  and  entered  into  a  contract  with 
defendant,  its  agents  and  employees,  at  the  city  of  T.,  which 

in  consideration  of  the  sum  of   cents  to  it  paid  by 

plaintiff,  undertook,  promised  and  agreed  to  transmit  and 
deliver,  without  unnecessary  delay,  a  certain  telegraphic  mes- 

^  From  form  in  record  in  Western  Union  v.  Gilstrap,  77  Kan.  191. 
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f,  at  the  city  of  D.,  State 
aporarily  residing  as  aforee 
id  figures  following,  to-wit 

as, ,19...     '] 

t  office:     Uncle  Sam  died 


:,  by  his  agent  as  aforesai 

cents,  the  regular 

ged  for  transmitting  and  d 
ty  of  T.  to  the  city  of  D.,  ii 
deration  was  then  and  the 
r  which  it  agreed,  without 
transmit  said  message  to  j 
id,  and  deliver  the  same  to 
e  post  office,  at  said  city  of 
knew  the  whereabouts  of 
re  of  which  said  message  w 
Kansas,  and  could  and  sho 
ntiff  as  aforesaid  on  the  sai 
its  agents  and  employees,  i 
duty  failed  and  refused  t 
o  the  post  office  as  aforesai 
rossly  and  maliciously  negl< 
ssage  to  plaintiff  when  cal 
er  delivered  the  same  to  j 
office  as  by  its  conduct  it  1: 
id  to  do. 

Iier  avers,  that  at  the  time 
....  years  of  age,  and  ha< 

vas years  of  age,  a 

that  said  telegram  was  to 
said  brother  S.,  which  was 
its  agents  and  employees, 
the  plaintiff  desired  to  an 
the  gross  negligence  of  dei 
to  deliver  said  message  to  ] 
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contract  it  obligated  and  bound  itself  to  do ;  that  the  funeral 
of  the  said  8.  C.  W.,  deceased,  was  deferred  so  that  plaintiflF 
could  attend  the  same,  and  which  the  plaintiff  intended  to 
and  would  have  done,  if  said  telegram  had  been  delivered 
within  a  reasonable  time,  in  accordance  with  said  contract, 
but  in  consequence  of  the  failure  and  gross  and  malicious 
negligence  of  the  defendant,  its  agents  and  employees,  to  de- 
liver said  dispatch,  as  by  its  said  contract  it  had  obligated 
itself,  and  was  bound  to  do,  the  plaintiff  was  deprived  of  the 
satisfaction  and  pleasure  of  seeing  his  said  brother,  and  being 
*  present  at  his  funeral,  and  because  of  which  plaintiff  suffered 

i  great  and  irreparable  injury,  distress  and  mental  pain  and 

anguish,  and  which  was  great  and  overpowering,  and  was  due 
and  caused  by  the  failure  and  gross  and  malicious  neglect  of 
the  defendant/  its  agents  and  employees,  to  comply  with,  and 
in  breach  of,  its  said  contract.  And  thereby  also,  because  of 
the  failure  of  defendant  to  transmit  and  deliver  said  telegram 
to  plaintiff,  as  it  was  bound  to  do,  the  plaintiff  was  forced  to 
and  did  then  and  there  lay  out  and  expend  large  sums  of 

money  and  performed  labor,  to-wit,    dollars  in  and 

about  making  search  for,  and  attempting  to  find  said  telegram, 
caused  by  the  failure  and  gross  and  malicious  neglect  of  tlie 
defendant,  its  agents  and  employees,  to  comply  with,  and  in 
breach  of,  its  said  contract,  and  by  its  negligence. 

WTierefore,  the  said  damage  sustained,  as  aforesaid,  by 
reason  of  the  breach  of  contract  and  gross  negligence  of  the 
defendant,  through  its  agents  and  employees,  was  and  is  in 
the  sum  of dollars,  for  which  plaintiff  demands  judg- 
ment, costs  and  other  relief.^ 

« Form  in  West  v.  Western  Union  Telegraph  Co.,  39  Kan.  93,  96. 

Exemplary  damages  may  be  awarded  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  death  message,  where  it  appears  tliere 
was  wanton  and  reckless  disregard  of  the  rights  of  the  plaintiff.  Hol- 
lingsworth  v.  Western  Union  Tel.  Co.,  82  Kan.  472. 
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shaft,  out  chrough  the  entries  in  said  mines  for  reloading. 

That  on ,  19. .,  the  said  J.  B.  pushed  a  loaded 

car  of  coal  upon  one  of  its  said  cages  at  the  bottom  of  the 
shaft,  and  gave  the  signal  to  the  engineer,  which  signal  was 
heard  by  said  engineer  in  said  engine  house,  to  hoist  the  said 
car  of  coal,  which  he,  the  said  J.  B.,  had  so  placed  on  said 
cage,  by  jerking  said  wire  and  ringing  said  bell  or  metals 
once.    That  it  was  the  duty  of  defendant  and  its  said  en- 
gineer upon  receiving  said  signal  to  immediately  and  without 
waiting  to   hoist  such   car  of  coal,   which   duty   defendant 
by  its  engineer  failed,  neglected  and  refused  to  perform ;  and 
instead  of  performing  its  duty  as  aforesaid,  the  said  engineer, 
attending  to  firing  the  boilers,  starting  his  pumps,  and  had 
a  conversation  with  the  said  mine  boss  relative  to  hoisting  the 
car  pushers  out  of  the  mines  for  the  purpose  of  replacing 
under  the  dump  a  run-away  railroad  car ;  said  engineer  then 
left  his  said  engine  house,  going  some  distance  therefrom,  dur- 
ing which  time  a  number  of  minutes  elapsed  before  said  en- 
gineer returned  to  said  engine  house,  the  exact  time  being  un- 
faiown  to  plaintiffs;  that  immediately  after  the  conversation 
<>f  said  engineer  with  the  mine  boss,  the  boss  went  to  the  top 
oi*  month  of  said  shaft  and  called  down  said  shaft  to  the 
^^d  J.  B.  and  two  other  pushers  to  *Hake  the  car  of  coal  off 
^^  the  cage  and  you  three  pushers  come  up  on  the  cage,  and 
^^e  us  a  lift  at  getting  a  partially  loaded  railroad  car  back 
^^^r  the  dump";  that  immediately  upon  said  order  having 
"^^  given  by  the  defendant  through  its  mine  boss,  J.  B.  and 
another  car  pusher  undertook  to  obey  said  orders  and  eom- 
^^Hii  defendant  through  its  mine  boss  by  then  and  there  at- 
tempting to  pull  said  car  of  coal  from  and  off  of  said  cage  onto 
*^  track  in  said  mine;  that  they  pulled  said  car  but  a  few 
inches  when  said  car  stuck  and  could  not  be  moved  further 
^y  prilling  the  same ;  when  J.  B.  took  a  coal  prop  in  his  hands 
li^fl  climbed  over  said  car  of  coal  to  the  opposite  side  of  said 
c«  from  which  he  had  been  pulling ;  and  the  said  J.  B.  then 
and  there  used  said  prop  as  a  pry  and  lever  in  attempting  to 
remove  said  car  from  said  cage,  in  compliance  with  said  com- 
mand ;  and  w^hen  they  had  succeeded  in  getting  said  car  about 
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half  way  off  of  said  cage,  the  defendant  by  its  engineer  and 
without  any  signal  having  been  given  to  him  to  hoist  said 
cage,  and  without  any  right  to  hoist  the  same  at  that  time, 
recklessly,  wantonly,  willfully  and  negligently  did  hoist  and 
cause  to  be  hoisted  said  cage,  upon  which  cage  there  was  the 
said  loaded  car  of  coal,  and  the  said  J.  B.  That  the  sudden 
and  negligent  hoisting  of  said  cage,  dumped  the  bottom  of 
said  cage  and  threw  said  car  of  coal  into  the  dump  below; 
and  the  said  J.  B.  was  thrown  against  the  side  of  the  shaft,  and 
was  caught  between  the  said  cage  and  the  cross  timbers  near 
the  bottom  of  the  shaft,  and  thereby  was  crushed  and  mangled 
to  such  an  extent  that  within  a  very  few  minutes  thereafter  he 
died;  the  exact  time  between  the  injury  being  received  and 
his  death  being  unknown  to  the  plaintiffs.  That  by  reason 
of  said  w^anton,  willful  and  negligent  acts  of  said  engineer 
who  was  in  the  employment  of  said  defendant,  and  who  was 
in  charge  of  the  engine  and  performing  the  duties  of  engineer 

at  said  shaft  and  mines  on  said ,  19 . . ,  and  at 

the  time  of,  and  prior  to  the  injury  hereinbefore  set  out,  the 
said  engineer  contributed  to  the  injury  and  death  of  the 
said  J.  B.  Plaintiffs  further  say  that  the  mine  boss  knew 
and  was  familiar  with  the  workings  of  said  mines  and  shaft, 
to  such  an  extent  that  he  knew  it  was  the  duty  of  each  pusher 
when  he  placed  a  car  of  coal  upon  the  cage,  to  immediately 
give  the  signal  (one  ring  of  the  bell  or  metals)  to  hoist  such 
loaded  cage;  that  immediately  prior  to  said  injury  the  said 
mine  boss  knew  that  there  was  a  loaded  car  upon  said  cage, 
and  knew  that  it  was  the  duty  of  said  engineer  to  immediately 
hoist  the  cage,  on  said  signal  being  given ;  he,  the  said  mine 
boss,  without  ascertaining  whether  said  signal  had  been 
given,  and  if  given,  what  length  of  time  had  elapsed  since 
being  given,  and  without  having  attempted  to  arrange  with 
the  engineer  for  the  removing  of  said  car  of  coal  from  said 
cage,  and  the  hoisting  of  said  pushers  from  said  mines,  grossly, 
wantonly,  willfully  apd  negligently  called  to  said  J.  B.  and 
other  pushers  to  remove  said  loaded  car  from  said  cage,  and 
come  out  of  said  shaft,  as  hereinbefore  alleged ;  that  by  reason 
of  said  gross,  wanton  and  willful  negligence  on  the  part  of  said 
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defendant  through  its  said  mine  boss,  in  ordering  and  com- 
manding said  pushers  as  aforesaid,  to  do  and  perform  the 
things  hereinbefore  alleged,  and  because  of  the  said  wanton, 
willful  and  negligent  acts  of  said  defendant  through  its  said 
engineer  as  hereinbefore  alleged,  the  said  J.  B.  sustained  said 
injury  which  resulted  in  his  death,  as  aforesaid,  and  without 
any  fault  or  negligence  on  the  part  of  J.  B.,  and  in  obedience 
to  the  orders  and  commands  of  said  defendant  corporation. 
(For  capacity  of  plaintiff  to  maintain  suit  see  Form  No. 
315.)  » 

589.  ALLEGATIONS  OF  NEGLIGENCE  IN  ACTION  FOR  DAM- 
AGES BY  AN  EMPLOYEE  AT  AN  ELEVATOR,  WHO  WAS 
INJURED  BY  SWITCHING  OF  CARS  UPON  SIDE  TRACK 
WHERE  HE  WAS  WORKING. 

That  on  or  about. the day  of ,  19. .,  and  for 

a  long  time  prior  thereto,  plaintiff  had  been  working  in  said 

west  elevator  at  a  salary  of dollars  a  month,  and  on 

said  day  there  were  standing  on  said  side  track  at  said  ele- 
vator three  cars,  one  of  which  plaintiff  was  loading  with  grain, 
the  other  two  standing  west  of  said  loaded  car  and  being 
empty;  that  while  said  plaintiff  was  loading  said  car  one  of 
defendant's  engines,  pulling  several  freight  cars,  proceeded 
west  of  said  depot  on  defendant's  main  line  and  backed  on 
to  said  switch  going  to  the  east  elevator  for  some  purpose  un- 
known to  plaintiff;  that  in  so  going  the  said  three  cars  as 
above  mentioned  were  pushed  toward  said  east  elevator ;  that 
after  the  purpose  had  been  accomplished  for  which  defend- 
ant's engine  and  cars  had  been  pushed  to  said  east  elevator 
the  said  engine  proceeded  west,  pulling  the  two  empty  cars 
and  the  car  almost  loaded  as  aforesaid  back  to  the  west  ele- 
vator, trying  to  leave  the  loaded  car  in  the  position  it  occu- 
pied before  being  moved  east ;  that  after  said  three  cars  were 
so  brought  to  said  west  elevator  one  of  defendant's  brakemen 
imcoupled  the  said  three  cars  from  the  balance  of  the  freight 
train  when  said  freight  train  proceeded  west:  that  plaintiff 
discovered  that  said  loaded  car  as  aforesaid  was  not  occupying 

•  From  form  in  record  in  Improvement  Co.  v.  Buzzard,  69  Kan.  330. 
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any  kind  to  this  plaintiff,  carelessly,  negligently  and  heedlessly 
switched  the  same  partly  unloaded  car,  which  said  defendant 
had  hefore  taken  from  the  side  track,  back,  down  and  upon 
the  same  side  track  upon  which  the  car,  in  which  the  plaintiff 
was  working,  and  said  defendant  by  its  said  engine,  operated 
by  the  agents,  servants  and  employees  of  said  defendant,  with- 
out any  notice  of  warning  to  this  plaintiff,  carelessly,  negli- 
gently and  heedlessly  switched,  pushed  and  propelled,  with 
great  force,  speed  and  violence,  said  partly  loaded  car  upon 
and  against  the  said  car  in  which  the  said  plaintiff  was  then 
working,  and  struck  said  car  with  great  force  and  violence, 
thereby  knocking  the  said  plaintiff  from  his  feet  and  throw- 
ing said  plaintiff,  by  reason  of  the  great  force  of  the  moving 
ear,  upon  his  back." 

»1.  ACTION  FOR  DAMAGES  CAUSED  BY  FIRE  BEING  COM- 
MUNICATED TO  PLAINTIFF'S  PROPERTY,  WHICH  WAS 
STARTED  BY  THE  DEFENDANT  SETTING  FIRE  TO  A 
PRAIRIE. 

Now  comes  the  plaintiff,  M.  A.,  and  for  his  cause  of  action 
against  the  defendant,  A.  J.,  complains  and  alleges : 

1.  That  the  plaintiff  was  on  the  day  of   , 

19. .,  and  ever  since  has  been,  and  now  is  the  owner  of  the 
following-described  real  estate,  situate  in  C.  county,  Kansas, 
to-wit:  (here  describe)  on  which  there  were,  until  the  acts 
hereinafter  complained  of,  a  stable  and  granary,  of  the  value 

of   dollars;   rods  of  hedge,  of  the  value  of 

dollars  per  rod ; rods  of  hedge  of  the  value  of 

cents  per  rod;   cherry  trees  of  the  value  of 

dollars  each ;  raspberry  and  blackberry  bushes  of  the 

value  of dollars ;  and  also  bushels  of  wheat, 

of  the  value  of dollars  per  bushel ; bushels  of 

oats,  of  the  value  of  cents  per  bushel ;  and  

tons  of  hay,  of  the  value  of dollars  per  ton;  belonging 

to  said  plaintiff  and  of  the  aggregate  value  of dollars. 

2.  That  the  defendant,  A.  J.,  willfully  and  intentionally, 

on  or  about  the day  of ,  19. .,  set  the  prairie 

grass  on  fire  on  the  land  lying  south  of  the  land  of  this  plain> 

11  Form  in  Linker  v.  Union  Pac.  Ry.  Co.,  82  Kan.  580. 
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said  street  where street,  one  of  the  streets  of  said  city, 

intersects  ivith  said street,  when  one  of  the  defendant's 

street-raUway  cars,  to- wit,  No ,  that  was  being  care- 

le^ly,  negligently,  recklessly  and  wantonly  run  and  oper- 
ated along  and  over  said street  by  defendant,  struck 

and  knocked  the  said  E.  F.  down,  and  defendant  carelessly, 
negligently,  recklessly  and  wantonly  ran  said  car  upon  and 
over  the  body  of  plaintiflb'  minor  son,  as  aforesaid,  instantly 
killing  the  said  minor  son  of  plaintiffs.^* 

594.  ACTION  FOR  DAMAGES  FOR  INJURIES  RECEIVED  BY 
COMING  IN  CONTACT  WITH  A  GUY  WIRE  OF  A  POLE 
CARRYING  HEAVILY  CHARGED  ELECTRIC  WIRES. 

Comes  now  the  plaintiflE  and  for  cause  of  action  against  the 
defendant  company  herein  named,  alleges  and  states: 

1.  That  plaintiff  is  an  infant  of  the  age  of  ten  years  and 
brings  this  action  by  T.  M.  S.,  her  next  friend. 

2.  That  on  the day  of ,  19  • ,  and  for  a  con- 
siderable time  prior  thereto,  plaintiff  resided  on  the  north 

side  of street,  at  what  is  known  as  No E.  T. 

street,  in  the  city  of  S.,  in  the  county  and  state  aforesaid; 
that  the  home  of  the  plaintiff  at  the  time  aforesaid  was  about 

one  hundred  feet  west  of  the  southeast  corner  of  lot , 

in  block ,  in  C.  addition  to  the  city  of  S. ;  that  O.  ave- 
nue and  P.  avenue  are  public  streets,  extending  north  and 
south  through  said  city  of  S.,  and  T.  street  is  likewise  a  pub- 
lie  street  extending  east  and  west  through  said  city  of  S. ; 
that  said  O.  avenue  and  said  T.  street  intersect  at  the  southeast 

comer  of  said  lot ,  in  block ,  in  said  C.  addition 

to  said  city  of  S. 

3.  That  defendant  company  was  at  all  times  hereinafter 
mentioned  and  is  now,  a  duly  organized  and  existing  cor- 
poration, under  and  by  virtue  of  the  laws  of  the  State  of 

,  with  authority  to  erect  and  maintain  poles  and  to 

string  and  maintain  electric  light  wires  in  said  city  of  S., 
and  was  at  all  times  hereinafter  mentioned  and  is  now  the 
owner  of  and  operating  an  electric  light  plant  in  said  city  of 

I*  Form  in  Southwest  Missouri  E.  Ry.  Co.  v.  Fry,  71  Kan.  736. 
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S.  for  the  purpose  of  furnishing  light,  heat  and  power  to  said 
city  of  S.  and  to  the  inhabitants  thereof,  and  was  so  operating 
aaid  electric  light  plant  and  machinery  for  such  purposes  on 

the  day  of ,  19. .,  and  on  the day  of 

,19... 

4.  That  for  the  purpose  of  distributing  the  electric  cur- 
rents for  the  purposes  aforesaid,  the  said  defendant  company 
had  certain  electric  light  wires  suspended  upon  certain  poles ; 
said  electric  light  wires  extending  through  and  along  the 
streets  and  alleys  of  said  city  and  in  particular  at  the  times 
aforesaid  on  and  along  0.  avenue  in  said  city  of  S. 

That  about  six  feet  south  and  about  six  feet  east  of  the 

southeast  corner  of  said  lot ,  in  said  block ,  in 

said  C.  addition  to  said  city  of  S.,  at  the  intersection  of  said 
0.  avenue  and  said  T.  street,  the  defendant  company  erected 
and  at  all  times  hereinafter  mentioned  maintained  a  pole 
which  is  about  thirty  feet  high,  near  the  top  of  which  pole 

there  was  on ,  19. .,  and  on ,  19. ., 

a  certain  wire  which  was  fastened  near  the  top  of  another  pole 
belonging  to  the  defendant  company,  that  was  situated  and 
maintained  by  defendant  company,  at  or  about  the  corner, 
diagonally  across  said  0.  avenue;  that  attached  to  the  wire 
aforesaid,  at  a  point  about  the  center  of  said  0.  avenue  and 
T.  street,  was  a  main  electric  light  wire  and  an  electric  lamp 
hanging  thereto  which  belonged  to  and  was  maintained  as 
aforesaid  by  defendant  company;  that  the  main  electric  light 
wire  aforesaid  at  the  times  aforesaid  carried  a  heavy,  danger- 
ous and  deadly  current  of  electricity;  that  all  of  the  wires, 
lamp  and  the  poles  aforesaid,  were  a  part  of  the  plant  of  said 
defendant  company;  that  a  guy  wire  belonging  to  defendant 
company  was  maintained  by  defendant  company  and  said  wire 
extended  from  or  near  the  top  of  the  pole  described  first  afore- 
said to  a  point  about  three  feet  from  the  ground  where  said 
guy  wire  was  fastened  to  an  iron  rod  attachment  which  was 
about  one  inch  thick;  that  the  iron  rod  attachment  aforesaid 

then  run  into  the  ground  about feet  south  and  about 

feet  west  of  the  said   southeast  corner  of  said  lot 

,  in  said  block ,  in  said  C.  addition  to  said  city 
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of  S. ;  that  said  iron  rod  attachment  was  fastened  to  an  an- 
chor which  was  sunk  below  the  surface  of  the  ground  by  de- 
fendant company;  that  the  guy  wire,  iron  rod  attachment, 
and  anchor  aforesaid  were  a  part  of  the  plant  of  defendant 
company;  that  the  guy  wire  and  the  iron  rod  attachment 
aforesaid  were  so  placed,  situated  and  maintained  by  defend- 
ant company  at  the  place  aforesaid,  as  aforesaid,  that  persons 
passing  along  the  walk  on  the  north  side  of  said  T.  street  be- 
tween 0.  avenue  and  P.  avenue,  and  south  of  the  lot  described 
aforesaid,  were  liable  to  come  in  contact  with  them ;  that  the 
wires,  lamp  and  guy  wire  and  iron  rod  attachment  mentioned 
aforesaid  were  not  in  a  reasonably  safe  condition  and  were 
not  protected  or  insulated  in  any  particular  whatever  at  the 
times  aforesaid;  that  due  care  on  the  part  of  the  defendant 
company  required  that  the  wires,  lamp  and  attachments 
thereto  as  aforesaid  be  properly  insulated  and  that  the  guy 
wire  and  iron  rod  attachment  aforesaid  have  placed  and  prop- 
erly fastened  to  them  prior  to  being  placed  in  the  position  as 
aforesaid  and  at  all  times  maintained  at  least  two  glass  **  in- 
sulators'' or  ** circuit  breakers''  so  as  to  prevent  electricity 
from  passing  along  or  upon  the  guy  wire  and  iron  attachment 
aforesaid. 

6.     That  on  the   day  of ,  19. .,  and  on  the 

day  of  ,  19 . . ,  the  defendant  company  negli- 
gently and  carelessly  permitted  the  wires,  lamp,  guy  wire  and 
iron  attachment  aforesaid  to  become  out  of  repair  by  coming 
in  contact  with  each  other,  or  with  some  other  substance  not 
known  to  plaintiff ;  that  the  defendant  company  carelessly  and 
negligently  failed  to  provide  and  maintain  proper  means  to 
keep  the  electricity  from  its  main  wires  at  the  place  afore- 
said from  coming  in  contact  with  the  other  wires  and  guy 
wire  and  iron  rod  attachment  aforesaid;  that  by  reason  of 
the  gross  carelessness  and  negligence  of  defendant  company 
the  pole  described  first  aforesaid  was  burned  by  the  wires  of 
the  defendant  company,  near  the  top  of  the  said  pole,  causing 
the  lamp  aforesaid  in  some  manner  unknown  to  plaintiff  to 
come  in  contact  \^'ith  the  guy  wire ;  that  hy  reason  thereof  the 
guy  wire  and  iron  rod  attachment  aforesaid  became  charged 
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with  a  heav>%  deadly  and  dangerous  current 
from  the  wires  of  the  defendant  company;  tl 
company  through  gross  carelessness  and  neglige 
the  wires,  guy  wire  and  iron  rod  attachment  ai 
main  out  of  repair  and  in  said  broken  and  defec 

for  several  hours  on  the day  of ,19 

day  of ,19. .,  all  of  which  time  t 

wire  and  iron  rod  attachment  aforesaid  were  cl 
strong,  deadly  and  dangerous  current  of  electri 
fendant  company  had  notice  for  several  hours  l> 
of  the  injury  to  plaintiff  hereinafter  described  a 

,  19. .,  and  on ,  19. .,  that  i 

were  defective  and  out  of  repair  and  that  the 
was  transmitting  over  its  main  wires  was  leavi 
wires  and  was  going  into  the  ground,  over  and 
wires  or  other  means. 

7.     That  on  the day  of ,  19. ., 

hour  of  7.30  a.  m.,  this  plaintiff  was  passing  et 
and  upon  the  walk  on  the  north  side  of  said  T. 
close  proximity  to  the  guy  wire  and  iron  rod  atta 
said,  whicli  was  about  2i/^  inches  from  the  ou 
said  walk;  that  while  in  the  exercise  of  due  car 
and  without  any  fault  or  negligence  on  lier  pari 
liaving  any  reason  to  suspect  the  dangerous  con 
guy  wire  and  iron  rod  attachment  aforesaid, 
advertently  came  in  contact  with  said  guy  wire 
attachment  aforesaid ;  that  at  the  time  last  afores 
of  the  defective  wires  aforesaid,  the  guy  wire 
attachment  aforesaid,  was  charged  with  a  hea\ 
and  deadly  current  of  electricity ;  that  at  the  tii 
said  plaintiff  received  an  electric  shock  from  s 
and  iron  rod  attachment  aforesaid  which  renders 
scious  and  caused  her  to  fall  upon  and  against 
wire  and  iron  rod  attachment  aforesaid ;  that  at 
aforesaid  various  strong,  dangerous  and  deadly 
electricity  entered  the  person  of  plaintiff  and  ci 
lowing  described  permanent  injuries  to  plaintiff 
scribe  injuries). 
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8.  That  the  injuries  to  plaintiff  as  aforesaid  were  caused 
by  the  negligence  and  gross  carelessness  of  the  agents,  serv- 
ants and  employees  of  the  defendant  company,  in  maintaining 
and  keeping  the  wires,  guy  wire  and  iron  rod  attachment 
aforesaid,  without  proper  insulation  glass  insulators,  or  circuit 
breakers. 

9.  That  immediately  after  receiving  the  injuries  afore- 
said, plaintiff  was  taken  to  the  hospital  for  c^re  and  attention 
and  for  a  long  time  was  confined  in  said  hospital ;  that  by 
reason  of  the  injuries  aforesaid  it  became  necessary  about  the 
time  aforesaid  to  perform  a  surgical  operation  upon  the  tibia 
or  large  Iwne  of  plaintiff's  leg;  that  by  reason  of  the  injury 
to  the  tibia  or  large  bone  of  plaintiff's  leg.  it  will  be  necessary 
to  amputate  said  leg  as  soon  as  the  general  health  of  plaintiff 
will  permit;  that  before  the  time  of  the  injury  aforesaid  plain- 
tiflF  was  a  healthy,  robust  child;  that  the  injuries  aforesaid 
have  aflfected  the  general  health  of  plaintiff;  that  plaintiff  has 
suffered  and  still  suffers  great  and  excruciating  bodily  pain 
and  has  undergone  great  mental  suffering,  agony  and  worry ; 

i  that  plaintiff  has  been  rendered  a  permanent  cripple  and  dis- 

I  figured  for  life  to  her  damage  in  the  sum  of dollars 

I  by  reason  of  the  injuries  aforesaid. 

I  Wherefore  plaintiff  prays  judgment  against  said  defendant 

I  company  for  the  sum  of dollars  by  reason  of  the  in- 

I  juries  aforesaid  and  for  cost  of  suit.^^ 


595.  ACTION  FOR  DAMAGES  BY  REASON  OF  BEING  BITTEN  BY 
A  WOLF  NEGLIGENTLY  ALLOWED  TO  RUN  AT  LARGE 
BY  THE  KEEPER. 

The  above  named  plaintiff,  M.  S.,  who  sues  in  this  action 
by  his  next  friend,  J.  S.,  and  states  to  the  court:  That  this 
action  is  begun  for  the  sole  benefit  of  the  above  named  plain- 
tiff, M.  S.;  that  the  defendants,  M.  Bros.,  are  partners  doing 

business  in  the  city  of  L., county,  Nebraska ;  that  the 

<lefendants,  A.  M.,  W.  ^I.  and  P.  ^I.,  whose  first  full  name  is 
unknown,  are  the  members  and  the  only  members  of  said  part- 
nership of  M.  Bros. ;  that  on  the day  of ,  19. ., 

15  From  form  in  record  in  Shawnee  Light  &  Power  Company  v.  Sears, 
21  Okla.  13. 
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constructed  and  maintained  by  the  said  defendant  company 
in  this,  to-wit,  that  said  last-mentioned  road  or  driveway  was 
elevated  above  the  general  surface  of  said  land  by  the  placing 
of  loose  and  incompact  dirt  and  materials,  to-wit,  pieces  of 
boards,  boxes,  chips,  shavings,  sweepings  and  refuse  from  the 
plant  and  yard  of  said  defendant  company,  the  same  being 
covered  by  cinders  loosely  placed  or  dumped  thereon,  all  of 
said  material  in  said  road  or  driveway  being  unpacked  or 
rolled  and  in  such  a  condition  that  the  same  was  unsafe  and 
dangerous  for  the  passage  of  loaded  wagons  thereon,  and  the 
wheels  of  said  loaded  wagons  or  teams  would  easily  sink  or 
cut  into  the  material  composing  said  road  or  driveway,  and 
that  the  same  was  so  as  aforesaid  negligently  and  carelessly 
permitted  by  said  defendant  so  to  remain.  Thereby  bruising, 
maiming  and  injuring  plaintiff  and  causing  him  to  become  sick 
and  sore,  and  fracturing  his  left  leg  midway  between  his  ankle 
and  knee,  thereby  causing  plaintiff  great  bodily  pain  and 
mental  anguish,  which  he  will  continue  to  suffer  during  the  re- 
mainder of  his  life,  and  permanently  injuring  him.^^ 

517.  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DAM- 
AGES FOR  WRONGFUL  DEATH  OF  AN  EMPLOYEE  IN  A 
COAL  MINE. 

Plaintiff  states  that  the  defendant  knowingly  and  willfully 
permitted  inflammable  gases  to  accumulate  therein,  and  per- 
mitted large  quantities  of  cold  dust,  impregnated  with  sul- 
phur, to  accumulate  in  the  passages  thereof,  and  permitted  the 
same  to  become  dry  and  inflammable  and  explosive,  and  so 
allowed  the  same  to  so  remain  for  a  long  space  of  time ;  that 
by  means  and  reason  of  the  said  negligence,  carelessness  and 
default  of  the  defendant,  an  explosion  took  place  in  said  mine, 

at  about  the  hour  of o'clock  p.  m.  on  the day  of 

,  19. .,  that  said  explosion  was  caused  by  the  negligence 

of  said  defendant  in  negligently  permitting  the  accumulation 
of  combustible  and  inflammable  dust  in  said  mine,  which, 
being  communicated  with  by  a  blast  of  powder  in  the  mine, 
caused  a  general  explosion  in  the  mine ;  and,  among  other  cas- 

iTForm  in  Cudahy  Packing  Co.  v.  Broadbent,  70  Kan  535,  536. 
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5.     That  the  main-line  switch  was  not  kept  securely  locked 
and  fastened.*** 

599.  ALLEGATIONS  OF  NEGLIGEXCE  IN  ACTION  FOR  DAMAGES 
FOR  INJURIES  SUSTAINED  BY  REASON  OF  TEAM  BE- 
COMING FRIGHTENED  WHEN  APPROACHING  A  RAIL- 
WAY CROSSING. 

Plaintiff  states  that  on  the    day  of   ,  19.., 

the  defendant  was  operating  a  certain  line  of  railroad 
through  the  county  of  W.  and  State  of  Kansas,  known  as 
V.  V.  1.  &  W.  railroad,  which  said  railroad  so  operated  by 
defendant  runs  across  a  certain  highway,  which  said  high- 
way was  duly  and  legally  laid  out  and  traveled  prior  to 
the  construction  of  said  railroad;  that  where  said  railroad 
crossed  said  public  highway,  and  prior  to  the  construction 
of  said  railroad,  the  ground  was  smooth  and  level;  that  in 
constructing  said  railroad,  an  embankment  some  six  feet 
high  was  throwTi  up  by  the  defendant  company,  upon  which 
it  constructed  its  said  road;  that  the  defendant  negligently 
and  carelessly  constructed  approaches  to  said  crossing  which 
were  narrow,  steep  and  unsafe,  and  has  failed  to  restore 
said  public  highway  to  its  former  condition,  or  to  such 
condition  as  did  not  materially  impair  its  usefulness;  that 
the  approach  to  the  railroad  by  the  public  highway  was 
obstructed  by  a  high  hedge  along  the  north  side  of  the  high- 
^-ay,  so  it  was  impossible  for  a  person  using  the  highway 
to  observe  a  train  or  other  object  through  the  hedge;  that 
where  the  railroad  passes  through  the  hedge  fence,  an  open- 
ing was  cut  for  a  distance  of feet  in  width,  and  aside 

from  this  opening  this  hedge  fence  grew  upon  the  north 
side  of  the  highway  a  distance  of  half  a  mile,  and  a  distance 
of  a  quarter  of  a  mile  on  each  side  of  the  railroad  track, 
which  rendered  said  crossing  very  dangerous  unless  a  great 
deal  of  care  was  exercised  upon  the  part  of  the  railway  com- 
pany in   operating  the  road ;   that  on   the    day  of 

,  19..,  the  plaintiff  was  traveling  upon  said  highway 

in  a  wagon  drawn  by  two  mules,  going  in  an  eastern  direc- 

'»Form  in  Kansas  City  Suburban  Belt  Ry.  v.  Herman,  64  Kan.  546. 
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thereto,  on  said  F.  street,  by  reason  of  the  carelessness  and 
negligence  and  disregard  of  duty  on  the  part  of  the  servant 
of  said  defendant,  in  managing  and  operating  said  car,  and 
in  failing  to  keep  a  proper  lookout  for  persons  approaching 
and  on  defendant's  street  car  track. 

Plaintiffe  further  aver  that  at  the  time  said  G.  C.  was  run 
over  and  killed,  the  defendant  had  a  driver  on  the  front  plat- 
form of  said  car,  driving  said  team  attached  thereto,  and 
that  the  driver  saw,  or  in  the  exercise  of  reasonable  care  and 
diligence  in  keeping  a  lookout  for  persons  on  foot,  either  on 
the  track  or  moving  towards  it,  could  and  would  have  seen  the 
plaintiff's  son  in  time  to  have  stopped  said  car  so  as  to  have 
prevented  said  injuries;  nevertheless,  said  driver  carelessly 
and  negligently  failed  to  observe  said  infant,  in  said  perilous 
position,  or  else  carelessly  and  negligently  failed  to  stop  said 
car  after  observing  him,  and  before  said  accident,  as  it  was 
the  duty  of  the  driver  to  do,  and  as  he  might,  by  the  exer- 
cise of  reasonable  care  and  diligence,  have  done;  and  that 
such  carelessness  and  negligence  on  the  part  of  said  driver 
directly  contributed  to  said  death. 

And  the  plaintiffs  further  aver  that,  at  the  time  of  said 
injuries  and  death,  the  agent  and  servant  of  the  defendant 
in  charge  of  said  car,  saw  or  by  the  exercise  of  reasonable 
care  and  diligence  would  have  seen,  said  infant  in  time  to 
have  stopped  said  car  and  prevented  said  death;  yet,  he 
failed  and  neglected  so  to  do,  which  failure  and  negligence 
on  his  part  directly  contributed  to  cause  said  death. 

•01.  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DA^I- 
AGES  AGAINST  A  RAILWAY  COMPANY  FOR  INJURIES 
RECEIVED  BY  BEING  CAUGHT  WHILE  PASSING  BE- 
TWEEN THE  CARS  WHERE  AN  OPENING  HAD  BEEN 
MADE  TO  ALLOW  PERSONS  TO  CROSS  THE  TRACK. 

Plaintiff  further  alleges  that  on  the day  of , 

19..,  the  said  railroad  company,  through  its  agents  and 
employees,  had  a  freight  train  which  stopped  at  said  station 
on  a  side  track  for  the  purpose  of  allowing  another  train  to 
pass.  That  the  defendant  railway  company  at  that  time, 
negligently,  wrongfully  and  unlawfully  obstructed  the  usual 
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by  defendant's  railroad  in  said  city;  that  at  said  time  and 
place  a  train  of  flat  cars  was  standing  across  said  street, 
which  impeded  his  progress  on  said  street,  which  train  stood 
there  for  several  minutes  and  not  in  motion;  the  plaintiff, 
seeing  said  train  standing  perfectly  still  for  several  minutes, 
and  there  being  no  sign  or  indication  that  it  was  going  to 
move,  and  seeing  many  adults  and  others  crossing  over  the 
same  in  said  street — between  the  flat  cars — without  let  or 
hindrance,  or  notice  not  to  do  so,  he  undertook  to  cross  over 
between  two  such  flat  cars,  in  said  street,  where  the  other  per- 
sons upon  said  street  had  crossed  immediately  before  him ; 
that  he  stopped,  listened,  and  looked,  before  so  crossing,  and 
the  bell  of  the  locomotive  was  not  rung,  the  whistle  was  not 
sounded,  nor  was  any  audible  or  visible  signal  given  by 
defendants  or  its  employees  to  notify  plaintifl?  that  said  train 
was  about  to  be  thrust  backwards,  nor  was  any  brakeman  in 
sight  of  plaintiff,  nor  was  any  brakeman  on  the  rear  of  said 
train,  nor  was  there  any  gate  or  bar  across  said  street  where 
it  was  crossed  by  said  railroad,  and  without  any  notice  of 
warning  whatever  given  on  the  part  of  the  defendant,  the 
said  defendant,  violently,  suddenly,  carelessly  and  negligently 
caust»d  the  engine,  propelled  b}^  steam  power,  to  jam  the 
cars  of  said  train  together,  thereby  breaking  and  crushing 
the  bones  of  plaintiff's  foot  and  ankle  between  the  bumpers 
of  two  of  said  cars  while  he  was  in  the  act  of  crossing  as 
aforesaid,  and  in  consequence,  etc. 

Plaintiff  further  states,  that  considering  his  age  and  in- 
telligence, he  was  at  the  time  exercising  that  degree  of  care 
and  diligence  which  could  be  expected  of  him,  or  that  was 
due  from  one  of  his  age,  and  that  the  immediate  cause  of  said 
injury  to  him  was  the  carelessness  and  negligence  of  the  de- 
fendant in  failing  to  do  its  duty  in  protecting  persons,  and 
especially  children  of  immature  judgment,  in  the  lawful  use 
of  said  public  street  from  injury  by  its  said  cars;  that  the 
<*ar  so  thrust  backwards  which  crushed  plaintiff's  foot,  was 
attached  to  several  other  cars  and  a  locomotive,  constituting 
a  freight  train,  which  at  the  time  of  said  injuries,  was  pro- 
pelled backwards  suddenly  and  violently  by  steam  power. 
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ployment  at  the  time  of  the  acts  of  negligence  hereinafter 
eomplained  of.    ' 

Thatat  about  said  hour,  on  said day  of ,  l^-  •> 

K.  L.,  the  late  husband  of  the  plaintiff,  was  driving  a  horse 

and  buggy  north  at  the  rate  of  about miles  per  hour 

on  said  K.,  near  the  intersection  of  said  F.  P.  B.  in  the 
said  city  of , ;  while  said  A.  L.  was  thus  driv- 
ing north  in  said  buggy,  and  defendant  was  riding  south  in 
said  automobile,  the  buggy  and  automobile  collided,  tearing 
the  buggy  to  pieces,  and  causing  said  A.  L.  to  be  thrown 
violently  into  the  street  (describe  injury). 

That  the  agent  and  servant  of  defendant,  the  chauffeur  in 
charge  of  said  automobile,  while  approaching  the  intersection 
of  P.  P.  B.  with  K.,  carelessly. and  negligently  failed  to  keep 
a  vigilant  watch  for  vehicles,  carriages  and  wagons  drawn 
by  animals  and  when  approaching  the  buggy  drawn  by  said 
horse  in  which  said  A.  L.  was  riding,  carelessly  and  negli- 
gently failed  to  stop  said  automobile  for  such  a  time  as  to 
enable  said  A.  L.,  riding  in  said  buggy,  to  pass  said  auto- 
mobile, which  said  negligence,  in  failing  to  keep  said  vigilant 
watch  and  stop  said  automobile,  directly  contributed  to  cause 
the  said  injuries  to  said  A.  L.,  resulting  in  his  death. 

That  for  other  and  further  assignment  of  negligence,  the 
agent  and  servant  of  defendant,  the  chauffeur  in  charge  of 
said  automobile  at  the  time  of  said  collision,  was  carelessly 
and  negligently  running  said  automobile  at  a  greater  rate  of 

speed    than    miles  per  hour,  which   said   negligence 

directly  contributed  to  cause  the  said  injuries  to  said  A.  L., 
resulting  in  his  death. 

That  for  other  and  further  assignment  of  negligence,  the 
agent  and  servant  of  defendant,  the  chauffeur  in  charge  of 
said  automobile  at  the  time  of  said  collision,  was  carelessly 
and  negligently  running  said  automobile  at  a  high,  excessive 

and  reckless  rate  of  speed,  to-wit,  at  about miles  per 

hour,  which  said  negligence  directly  contributed  to  cause  the 
said  injuries  to  said  A.  L.  resulting  in  his  death. 

That  for  other  and  further  assignment  of  nc^gligence,  the 
agent  and  servant  of  defendant,  the  chauffeur  in  rharge  of 
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of  the  defendant,   resulting  in   the  death  of  her  husband, 

plaintiff,  A.  A.,  has  been  damaged  in  the  sum  of    

dollars,  which  sum  she  is  entitled  to  payment  from  defend- 
ant, and  for  which  sum  she  now  prays  judgment  and  costs. 

605-  ACTION  FOR  DAMAGES  FOR  DEATH  OF  HUSBAND  ALLEG- 
ING NEGLIGENCE  IN  ALLOWING  ELECTRIC  WIRES  TO 
BECOME  BROKEN  AND  REMAIN  IN  THE  STREET 
WHERE  DECEASED  WAS  KILLED. 

Plaintiff  states  that  the  L.  G.  L.  Co.,  defendant,  is  a  cor- 
poration under  the  laws  of ,  engaged  in  the  business 

of  furnishing  and  selling  electric  light  throughout  the  city 
of  ,  ;  that  in  conducting  said  business  the  de- 
fendant had  erected  and  strung  upon  poles  along  the  streets 
and  alleys  of  said  city  wires  charged  with  a  certain  dan- 
gerous   and    life-destroying    fluid    and    current    known    as 

electricity.    And  that  on  the day  of ,  19 . . ,  on  a 

certain  public  highw^ay  of  said  city,  to-wit,  in  an  alley,  etc. ; 
through  and  along  which  alley  it  then  and  there  had  erected 
and  maintained,  its  said  wires,  as  aforesaid,  charged  with 
electricity  in  the  conduct  of  its  said  business ;  and  at  a  point 

in  said  alley  in  the  rear  of  residence  No ,  T.  street,  the 

defendant  negligently  and  carelessly  permitted  its  said  wires, 
to  the  number  of  six  or  seven,  then  and  there  charged  as 
aforesaid,  to  become  broken  in  two  and  to  fall  to  the  pave- 
ment of  said  alley,  and  to  remain  broken  in  two  and  do^\^l 
for  a  long  time  then  and  there  while  full  charged  with 
electricity,  as  aforesaid,  when  it  knew,  or  ought  by  the  exer- 
cise of  any  care  and  caution  to  have  known,  that  the  said 
wires  were  so  as  aforesaid,  broken  and  down  and  liable  if 
touched  by  any  human  being  while  so  broken  down  and 
charged  as  aforesaid  to  destroy  human  life.  And  plaintiff 
states  that  while  the  said  wires  were  then  and  there  in  said 
alley  broken  in  two  and  down  and  charged  as  aforesaid,  her 
said  husband,  while  walking  along  in  the  said  alley  at  said 
point  struck  with  his  foot  against  one  of  defendant's  said 
wires  and  was  thereby  instantly  killed  by  the  fault  and  reck- 
lessness and  carelessness  of  the  said  defendant  then  and  there 
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lieved  it  contained  sulphuric  ether,  as  called  for  by  plain- 
tiff, and  represented  by  defendant,  in  the  manner  aforesaid; 
and  that  plaintiff,  so  relying  upon  said  representation,  and 
believing  the  contents  of  said  bottle  to  be  sulphuric  ether,  and 
not  being  able  to  discover  or  detect  its  true  contents,  and, 

in  ignorance  thereof,  did,  on  or  about  the    day  of 

,  19. .,  use  and  apply  the  same  to  his  left  ear,  with  the 

intention,  purpose  and  expectation  of  curing  his  said  malady, 
of  which  he  was  complaining,  and,  as  a  result  of  the  tise  and 
application  of  a  portion  of  the  contents  of  said  vial,  or  bottle, 
eontainmg  said  acid,  plaintiff  was  poisoned. 
Wherefore,  etc. 

607.  ACTION  FOR  LOSS  OF  TEAM  AND  WAGON  NEGLIGENTLY 
PRECIPITATED  IN  A  RIVER  WHILE  EMPLOYED  IN  RIP- 
RAPPING  AND  HAULING. 

Plaintiff  states  that  on  the    of    ,   19..,  he 

owned  a  team  of  mules  and  a  wagon,  worth dollars ; 

that  on  or  about  said  date  said  team  was  engaged  in  hauling 
and  depositing  rock,  under  the  supervision  and  direction  of 
defendant,  which  rock  was  used  by  defendant  in  rip-rapping 

the  bank  of  the river,  and  the  said  defendant,  by  its 

agents  and  servants  so  engaged  in  supervising  and  directing 
«aid  work  of  rip-rapping  and  hauling,  then  and  there  will- 
fully, wrongfully  and  negligently  directed  the  driving  of 
and  conducting  of  said  mules  and  wagon  of  plaintiff,  so 
engaged;  that  by  said  direction  and  command  said  defend- 
ant caused  said  mules  and  wagon  to  be  precipitated  into  the 
river,   where  they  were  lost,  whereby  plaintiff  has 

suffered  damage  to  the  amount  of dollars,  for  which, 

and  costs,  he  prays  judgment. 

608.     ACTION  FOR  DAMAGES  RESULTING  FROM   EXCAVATING 
FOR  FOUNDATION  BY  AN  ADJOINING  OWNER. 

Plaintiff  states  that  on  or  about  the day  of , 

19...  the  defendnts  L.  were  together  the  owners  of  a  cer- 
tain lot  of  ground  immediately  adjoining  that  of  the  plain- 
tiff on  the  west,  and  that  on  or  about  said  day  the  defendants 
D.  and  the  defendants  L.  began  to  make  and  excavate  a  large 
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and  deep  hole,  intended  for  a  cellar,  up 
defendants  L.,  and  continued  to  excavati 

,  19 . . ;  that  said  excavatii 

done  in  a  careless  and  negligent  manner 
and  that  the  ground  was  so  excavated  t 
soil  belonging  to  plaintiff's  lot  were  cai 
tached  and  to  fall,  greatly  undermining 
foundation  supporting  plaintiff's  house,  j 
excavated  over  the  line  of  the  lot  belongir 
L.,  and  into  the  lot  belonging  to  plaintiff;  1 
of  plaintiff's  said  house  were  exposed  to 
that  it  was  the  duty  of  defendants  not  to 
necessarily  exposed,  or  exposed  for  an  un 
time,  but  in  disregard  of  their  duty  the  de 
ing  made  said  excavation,  commenced  to 
foundations  of  a  house  in  said  excavation, 
the  north,  south,  and  west  sides,  and  ] 
build  alongside  the  plaintiff's  house  at  all 
tion  wall  of  plaintiff's  house  was  thus  ei 
gently,  and  without  any  regard  whatever 
to  the  danger  in  which  plaintiff's  house 
posed  for  a  period  of  ten  full  days  after 
been  completed,  during  which  time  the 
their  said  excavation  to  become  flooded 
ran  against  and  upon  the  soil  supportiu 
greatly  weakening  and  undermining  sucl 

or  about  the day  of ,  19 . . , 

immediate  consequence  of  the*  m  rongful  a 
and  acts  of  the  defendants,  the  support 
entirely  gave  way,  and  said  house,  toget 
furniture  and  other  property  of  plaintiff 
fell  into  said  excavation  and  was  comp 
molished,  and  destroyed. 

That  bj'  reason  of  the  premises  plaintii 

in  the  sum  of dollars,  for  which,  ^ 

judgment  against  defendants. 
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•W.     ALLEGATION  OF  NEGLIGENCE  OF  TITLE  EXAMINER   IN 
EXAMINATION  OF  TITLE. 

Plaintiff  states  that  defendant  did  not  carefully  and  faith- 
fully examine  the  title  to  said  lot  and  did  not  deliver  to  him 
a  correct  and  true  certificate  of  the  title  thereto,  but  on  the 
contrary  negligently  and  carelessly  examined  said  title  to  said 
lot  and  the  records  affecting  the  same,  and  that  said  certifi- 
cate was  untrue  and  erroneous,  in  this,  that  at  the  time  it 
was  delivered  to  plaintiff,  the  said  A.  E.  was  not  the  owner 
of  the  entire  fee  simple  title  of  said  lot,  as  said  certificate 
set  forth,  but  was  the  owner  of  only  an  undivided  one- 
sixteenth  of  said  fee,  and  the  owner  during  the  natural  life 
of  F.  S.  of  a  life  estate  in  the  other  fifteen-sixteenths  of 
said  fee,  and  that  said  other  fifteenth-sixteenths  thereof  was 
then  vested  subject  to  said  life  estate  in  F.  ^I.  S.,  W.  11. 
S.,  and  C.  J.  A.  S.,  and  that  defendant  by  the  exercise  of 
ordinar>'  and  reasonable  care  in  making  its  said  examina- 
tion could  have  discovered  said  defects  in  the  title  of  said 
A.  E.  to  said  lot. 

Plaintiff  further  states  that  by  reason  of  said  certificate 
being  erroneous  and  untrue,  and  by  reason  of  defendant  care- 
lessly and  negligently  examining  the  title  to  said  lot  as  afore- 
said, he  has  been  damaged  in  the  sum  of dollars. 

Plaintiff  further  states  that  as  soon  as  he  had  any  knowl- 
edge or  belief  as  to  said  certificate  being  untrue  and  erro- 
neous, he  called  on  the  defendant  and  demanded  that  it  make 
good  to  him  his  said  damages,  and  that  defendant  then,  and 
ever  since  then  has,  and  now  does,  refuse  so  to  do. 

610.  ACTION  AGAINST  TTIE  OWNER  OF  PREMISES  FOR  DAM 
AGES  SUSTAINED  BY  ONE  NOT  A  TENANT  ALLEGING 
THAT  THE  PREMISES  WERE  IN  BAD  REPAIR  AT  THE 
TIME  THEY  WERE  RENTED. 

Plaintiff  states  that  heretofore,  to-wit,  on  the day  of 

,  19..,  the  defendant  was  the  owner  of  the  premises 

known  as  No N.  T.  street,  in  the  city  of ,  lo- 
cated at  the  northwest  corner  of  T.  streets  and  L.  avenue 
in  said  city,  upon  which  premises  there  is  erected  a  certain 
business  building  belonging  to  defendant,  the  said  buihling 
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an  iron  grating  in  the  sidewalk  on  said  highway  in  front 
of  and  adjoining  said  premises ;  that  one  of  the  bars  of  said 

grating  was  on  the  said day  of ,  and  had  been 

for  a  long  time  prior  to  that  day,  broken  out  so  as  to  leave 
a  space  of  four  inches  between  the  remaining  bars  of  said 
grating  opening  into  an  excavation  under  said  sidewalk. 
That  the  said  G.  avenue  and  the  sidewalk  pertaining  thereto 
is  a  populous  thoroughfare  over  which  a  large  number  of 
people  are,  and  were  at  all  said  times,  constantly  passing. 
That  said  B.  C.  W.  was  aware  of  and  well  knew  the  danger- 
ous condition  of  said  sidewalk  and  grating  in  front  of  his 
said  premises.     The  plaintiff  B.  S.,  at  all  the  times  herein 

mentioned  was  residing  with  his  family  at  number on 

said  G.  avenue.     That  said  J.  S.,  who  is  hereinafter  men- 
i  tioned,  is  an  infant  son  of  said  plaintiff,  of  the  age  of  nine 

\  years,  residing  with  his  father,  the  said  plaintiff.     That  it 

I  was  the  duty  of  said  defendant,  B.  C.  W.,  to  maintain  said 

sidewalk  and  the  iron  grating  aforesaid  so  as  to  be  safe  for 
the  public,  men,  women  and  children  passing  along  and  using 
the  same.  But  plaintiff  says  that  defendant  so  carelessly  and 
negligently  maintained  the  said  sidewalk  and  iron  grating 
therein,  in  its  broken  and  unsafe  condition,  without  any  bar- 
riers to  prevent  persons  passing  from  falling  through  the 
broken  place  in  said  iron  grating ;  and  that  the  said  J.  S.,  the 

infant  son  of  said  plaintiff,  on  the   day  of   , 

19..,  while  lawfully  and  properly  passing  along  said  side- 
walk, and  ignorant  of  the  danger  thereof,  fell  into  the  said 
space  between  the  bars  of  said  iron  grating,  and  was  thereby 
injured,  bruised,  wounded  and  maimed  in  his  left  leg,  from 
which  said  injuries  so  received  as  aforesaid,  he,  the  said  J.  S., 
from  that  time  to  this  has  lain  sick  and  diseased.  That  by 
reason  of  said  wounds,  etc. 

m.    ACTION  FOR  DAMAGES  FOR  INJURIES  RESULTING  FROM 
AN  EXPLOSION  OF  CHEMICALS. 

Plaintiff  states  that  the  defendant  is  a  corporation  duly 
incorporated  and  engaged  in  the  wholesale  drug  business  at 

, ;  that  during  the of ,  19 . . ,  and 
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CARS  COLLIDING   WITH   VEHICLES. 


«18.  PETITION  WHERE  STREET  CAR  NEGLIGENTLY  COLLID- 
ING WITH  WAGON,  INJURING  PLAINTIFF,  CHARGING 
VIOLATIONS  OF  ORDINANCE,  AS  TO  SPEED,  VIGILANT 
WATCH,  ETC. 

(Allege  incorporation  of  defendant.) 

Plaintiff  states  that  on  the day  of ,  19. .,  the 

defendant,  by  its  officers,  agents,  servants  and  employees,  was 
running,  conducting  and  managing  its  said  cars  on,  along 
and  over  its  said  line  of  railway  on  J.  avenue  near  and  across 
S.  avenue,  and  then  ran  its  said  cars  against  and  upon  a 
vehicle  and  delivery  wagon  then  being  driven  by  plaintiff, 
and  in  which  he  was  then  riding,  whereby  said  wagon  was 
Aiolently  shaken,  overturned  and  broken,  and  plaintiff  was 
thrown  therefrom  and  was  greatly  injured  as  follows:  (de- 
scribe). 

That  said  injuries  to  plaintiff  are  permanent  and  resulted 
from,  and  were  occasioned  by,  the  carelessness,  negligence  and 
recklessness  of  said  officers,  agents,  servants  and  employees 
of  defendant,  while  running,  conducting  and  managing  said 
cars,  at  and  prior  to  the  time  they  were  so  run  upon  and 
against  said  wagon  and  by  reason  thereof  plaintiff  suffered 
great  bodily  pain  and  mental  anguish  and  lost  much  time. 

That  by  an  ordinance  of  said  city,  it  was  then  provided 
that  the  conductor,  motorman,  gripman,  driver,  or  any  other 
person  in  charge  of  each  car  shall  keep  a  vigilant  watch  for 
all  vehicles  and  persons  on  foot,  especially  children,  either  on 
the  track  or  moving  towards  it,  and  on  the  first  appearance  of 
danger  to  such  persons  or  vehicles,  the  car  shall  be  stopped 
in  the  shortest  time  and  space  possible,  and,  contrary  to  said 
provision  of  said  ordinance,  the  conductors,  motormen,  grip- 
men  and  other  persons  then  in  charge  of  said  cars,  at  and 
prior  to  the  time  they  were  so  run  against  and  upon  said 
vehicle^  negligently,  carelessly,  and  recklessly  failed  to  keep 
a   vigilant  or  any  watch  for  vehicles  on  said  track  or  mov- 
ing   towards   it,   and   carelessly,   negligently   and   recklessly 
failed,  on  the  first  appearance  of  danger  to  said  vehicle,  which 
was  then  approaching  or  on  said  track,  to  stop  said  cars  in 
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exercise  of  ordinary  care  on  their  part,  the  said  wagon 
could  then  have  been  seen  by  them,  and  they  became  and 
might  have  become,  aware  of  the  danger  to  which  said  wagon 
and  plaintiff  were  then  exposed  in  time  to  have  stopped  said 
car,  by  the  use  of  ordinary  skill  and  care,  which  they  then 
negligently,  recklessly  and  carelessly  failed  to  use,  and  have 
stopped  said  car  and  prevented  so  striking  said  wagon  and 
injuring  plaintiff. 

That  at  and  prior  to  the  time  said  wagon  was  so  struck 
by  said  cars,  said  cars  were  approaching  in  different  direc- 
tions, the  intersection  of  said  J.  and  S.  avenues,  and  said 
cars,  while  so  moving,  were  negligently,  carelessly  and  reck- 
lessly run  by  said  officers,  agents,  servants  and  employees  of 
defendant,  at  a  high  and  dangerous  rate  of  speed,  without 
keeping  the  same  under  their  control  or  giving  any  warn- 
ing of  their  approach,  and  without  keeping  a  vigilant  watch, 
or  any  watch  whatever,  for  vehicles  on  the  tracks  on  which 
they  were  moving,  where,  as  they  well  knew,  vehicles  were 
accustomed  to  pass. 

That  by  reason  of  the  aforesaid  negligence,  carelessness,  and 
recklessness,  of  said  officers,  agents,  servants  and  employees 
of  defendant,  in  running,  conducting  and  managing  said 
cars,  whereby  they  were  run  upon  and  against  said  wagon, 
by  which   plaintiff  was  thrown   therefrom   and   injured   as 

aforesaid,  he  has  been  damaged  in  the  sum  of dollars, 

for  which  he  asks  judgment. 


614.  ACTION  FOR  DAMAGES  DUE  TO  C  OLLISION  OF  STREET 
CAR  WITH  WAGON  DRIVEN  BY  PLAINTIFF,  WHERE  THE 
WHEELS  WENT  INTO  A  HOLE  IN  THE  STREET,  ALLECi- 
ING  FAILURE  TO  OBSERVE  VIGILANT  WATCH  ORDI- 
NANCE. 

That  on  the day  of ,  19. .,  the  plaintiff  was 

lawfully  driving  a  team  of  horses  attached  to  a  loaded  wagon 

northward  on at  its  intersection  with   street, 

when  the  wheels  of  the  wagon  he  was  so  driving  went  into 
a  hole  in  said  street  at  their  intersection,  and  said  team  was 
unable  to  pull  the  wagon  further  and  became  stalled,  and 
in  endeavoring  to  get  said  wagon  pulled  out  of  said  hole, 
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said  team  was  upon  the  track  of  the  defendant ,  and 

while  said  team  was  so  on  the  track  of  said  com- 
pany on  said  streets  at  said  place,  and  while  said  wagon  and 
the  wheels  thereof  were  at  and  near  said  defendant's  track, 
the  defendant's  raotorman  and  conductor  in  charge  of  its 
south-bound  car  carelessly  and  negligently  and  without  using 
ordinary  care  to  control  or  stop  said  car,  caused  and  suffered 
said  car  to  collide  with  said  team  and  a  part  ot  said  wagon 
whereby  plaintiff  was  thrown  from  said  wagon  to  the  street, 
and  one  of  the  horses  of  said  team  was  thrown  and  fell  upon 
the  plaintiff,  greatly  and  permanently  injuring  plaintiff,  etc. 
(describe  injury). 

And  for  another  and  further  assignment  of  negligence  of 
defendant  the  plaintiff  avers  that  at  the  time  of  his  said  in- 
juries, there  was  in  force  in  the  city  of ,  an  ordinance 

of  said  city,  whereby  it  was  provided  that  motormen  and 
conductors  of  street  cars  should  keep  a  vigilant  watch  for 
vehicles  and  persons  either  on  its  track  or  moving  towards 
it  and  upon  the  first  appearance  of  danger  to  such  vehicle 
or  person,  the  car  should  be  stopped  within  the  shortest  time 
and  space  possible,  and  plaintiff  avers  that  at  the  time  of 
said  collision  and  his  injuries  defendant's  motorman  and 
conductor  in  charge  of  its  said  car  failed  to  keep  such  vigi- 
lant watch  and  failed  to  stop  said  car  within  the  shortest 
time  and  space  possible  upon  the  first  appearance  of  danger 
to  said  vehicle  and  plaintiff,  which  violation  of  said  ordinance 
directly  contributed  to  cause  said  collision  and  plaintiff's  said 
injuries. 

615.     ALLEGATION  OF  NEGLIGENCE  IN  CASE  OF  STREET  CAR 
COLLIDIXU  WITH  BUGGY. 

Plaintiff  states  that  said  injuries  were  occasioned  by  the 
negligence  and  lack  of  care  on  the  part  of  defendant's  agents 
and  servants  while  operating  defendant's  cars,  in  tins,  that 
said  defendant  saw,  or  by  the  exercise  of  reasonable  care  and 
foresight  might  have  seen  plaintiff's  buggy  on  its  right  of 
way  and  consequently  plaintiff's  imminent  danger,  but,  not- 
withstanding the  facts  aforesaid  and  regardless  of  its  duty 
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to  operate  its  cars  with  skill  and  care,  defendant,  without 
liaving  rung  any  alarm  bell  or  in  any  wise  having  notified 
plaintiff  of  its  approach  on  said  right  of  way,  negligently 
and  carelessly  allowed  the  grip  car  to  which  was  attaclied 
said  train  of  cars,  to  run  into  and  break  plaintiff's  buggy, 
thereby  causing  the  injury  above  complained  of. 

616.  ACTION  BY  ONE  RIDING  IN  A  HIRED  LIVERY  CARRIAGE 
DUE  TO  COLLISION  OF  ELECTRIC  CAR*  RUN  IN  VIOLA- 
TION OF  A  MUNICIPAL  ORDINANCE  AS  TO  LIGHTS  ON 
THE  CAR,  DANGEROUS  SPEED  AND  FAILURE  TO  KEEP 
A   VIGILANT   WATCH. 

Plaintiff  states  that  on  or  about  the^ day  of , 

19.  .,  about   o'clock  in  the  evening  of  that  day,  the 

plaintiff,  a  physician,  was  being  driven  in  a  hired  livery  car- 
riage west  along  M.  avenue,  a  street  running  east  and  west, 
at  its  intersection  with  B.  avenue,  a  street  running  north  and 

south,  in  the  city  of ,  and  that  the  lamps  on  the  said 

carriage  were  lighted  and  burning  brightly;  that  at  said  time 
and  place,  and  as  such  carriage  in  which  plaintiff  was  riding 
was  crossing  defendant's  south-bound  or  western  street  rail- 
way track,  one  of  defendant's  cars,  propelled  by  electricity 
and  south-bound  on  said  track,  with  great  speed,  force  and 
violence,  struck  and  collided  with  said  carriage,  driving  plain- 
tiff's right  arm  into  his  floating  ribs,  etc. 

And  plaintiff  avers  that  at  the  tiine  of  receiving  said  in- 
juries, there  was  in  force  in  the  city  of an  ordinance 

known  as  ordinance  No ,  approved    , 

19. .,  which  ordinance  defendant  long  prior  to  the  happening 
of  the  accident  complained  of,  accepted  and  agreed  to  be  bound 

by  the  terms  and  provisons  thereof ;  that  section of  said 

ordinance  in  3ubstance  provides  that  all  street  cars  after 
sunset  shall  be  provided  with  signal  lights;  that  no  car  shall 
be  drawn  at  a  greater  speed  than  eight  miles  per  hour,  and 
that  the  conductor,  motorman,  gripman,  driver  or  any  other 
person  in  charge  of  each  car  shall  keep  a  vigilant  watch  for 
all  vehicles,  either  on  the  track  or  moving  towards  it,  and 
on  the  first  appearance  of  danger  to  such  vehicle,  shall  stop 
the  ear  in  the  shortest  time  and  space  possible. 

913 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


NEGUGENCB. 

««.  ALLEGATIONS  OF  NEGLIGENCE  WHERE  THE  DRIVER  OP 
A  WAGON  WAS  STRUCK  WHILE  CROSSING  A  STREET 
CAR  TRACK. 

PlaintiflP  states  that  the  defendant,  by  and  through  its 
agents,  servants  and  employees  in  charge  of  said  car,  unnec- 
essarily, carelessly,  negligently,  maliciously  and  wantonly  ran 
said  car  at  the  high,  reckless  and  dangerous  rate  of  speed  of 
aboat  miles  an  hour,  without  ringing  any  bell,  sound- 
ing any  alarm,  or  in  any  way  warning  the  plaintiff  of  the  ap- 
proacli  of  said  car,  and  without  attempting  to  check  the  speed 
thereof  after  seeing  and  knowing  the  plaintiff 's  dangerous 
position  on  the  track. ^^ 


COLLISION  OP  STEAM  AND  STREET  CARS  WITH  PEDESTRIANS. 

613.  ALLEGATIONS  OF  NEGLIGENCE  WHERE  DECEASED 
WHILE  UPON  THE  TRACK  OF  DEFENDANT  WAS  STRUCK 
AND  KILLED. 

Plaintiff  states  that  on  said   day  of  ,  19. ., 

the  defendant,  by  its  agents,  servants  and  employees,  while 
muning  and  operating  a  locomotive  and  train  of  cars  over  its 
said  road,  in  said  county,  did  so  carelessly,  negligently,  reck- 
lessly, heedlessly  and  unskillfully  run,  manage  and  conduct 
its^  said  locomotive  and  train  of  cars  over  its  said  road  at  a 
P^int  in  said  county,  that  said  locomotive  and  train  of  cars 
THik  against,  struck  and  fatally  injured  and  wounded  F.  S.,  of 
Jnieh  said  injury  and  wounding  the  said  F.  S.,  on  said 

^  ^^   ,  19. .,  in  said  county,  died. 


080. 


S-AAiE— ANOTHER  FORM. 


*^iitiff  states  that  the  defendant,  on  the  day  of 

" "  '•  -  >  19. .,  by  its  servants,  agents,  and  employees,  carelessly, 

™  Jgexitly,  unskillfully,  and  recklessly,  ran  one  of  its  en- 

^®   ^^d  trains  of  cars  upon  and  over  the  said  E.  B.  B., 

,  '^^reby  struck  and  inflicted  grievous  bodily  injury  upon 

,      ^^id  E.  B.  B.,  by  reason  of  which  the  said  E.  B.  B.  was 

^  ^^^d  there  instantly  killed. 

^^^tiff  states  that  said  E.  B.  B.,  was  run  over  and  killed, 


^Fo: 


'•"^  in  Metropolitan  St.  Ry.  Co.  v.  Slayman,  64  Kan.  722. 
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ground,  and  under  the  wheels  of  the  cars  of  the  defendant, 
and  dragged  her,  the  said  M.  G.  W.  while  so  under  the  wheels 

of  the   defendant's  ears  as  aforesaid,  for  more  than  

feet  along  and  over  the  track  of  the  defendant,  thereby  break- 

^^    and   fracturing   the    left   lower    limb,    and    lacerating, 

^angling  and  tearing  the  flesh  from  the  left  lower  limb,  and 

o/her\!ri8e  injuring  the  said  M.  G.  W. ;  that  by  reason  of  said 

injuries  the  said  M.  G.  W.  on  the day  of ,  19. ., 

did  die  ;  and  that  no  personal  representative  is  or  has  been  ap- 
pointed of  or  for  said  deceased;  and  that  by  reason  of  said 
^^jwry  and  death  of  said  M.  G.  W.  these  plaintiffs  have  been 
damaged  in  the  sum  of dollars.^* 

«W-  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  WHERE 
PLAINTIFF  WAS  INJURED  BY  BEING  STRUCK  BY 
MOTOR  CAR  AT  A  STREET  CROSSING. 

Plaintiff  states  that  on ,  19. .,  he  with  his 

^orse    and  wagon  was  driving  northward  on   avenue 

^^     and,  when  about  half  way  between   and 

•  -  •  -  .  .  -streets  in  said  city  on  the  west  side  of avenue, 

desiring    to    cross    to    the    west   side    of    said    ave- 

^^e,  and  turned  his  horse  to  do  so,  but,  as  the  horse  stepped 
t>etween  the  two  east  rails  of  defendant's  tracks  on  said  street, 
*  rnot^or  car  belonging  to  defendant,  propelled  by  electricity 
and  xmnning  at  a  dangerously  and  negligently  high  rate  of 
^Pe^cl,  and  without  any  warning  to  plaintiff,  negligently  ran 
^^^^  and  struck  plaintiff's  horse,  which  was  hitched  to  the 
^'^goxi  in  which  plaintiff  was  riding,  and  said  horse  became 
^^^^^-^^tagled  in  the  fender  on  the  front  end  of  defendant's  said 
»*^otoi-  car. 

*^l«intiff  says  that  when  defendant's  motor  car  struck  his 

^^*^^y  as  aforesaid,  the  motorman  in  charge  of  said  car,  both 

^^^S"  and  knowing  the  imminent  danger  in  which  plaintiff 

as    placed  by  the  negligence  of  said  defendant,  and  having 

^    I>OM'er  to  stop  said  car,  in  absolute  disregard  of  defend- 

*^  <iiity  to  stop  said  car  and  avoid  injury  to  plaintiff,  negli- 


^*  B-o, 


54   XT'    ^^^^   ^^   Weber   v.    Atchison,    Topeka    and    Santa    Fe   R.    R.    Co., 
'^^xi.  389. 
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NEGUGENCE. 

2.    .And  for  another  and  further  assignment  of  negligence 
/A^plaintiflE  avers  that  at  the  time  of  the  death  of  her  hus- 
hanA  there  was  in  force  within  the  city  of an  ordi- 
nance of  said  city  by  which  it  was  provided  that  motormen 
and  conductors  of  each  car  should  keep  a  vigilant  watch  for 
persons  on  foot,  either  on  the  track  or  moving  towards  it, 
and  upon  first  appearance  of  danger  to  such  person  the  car 
should  be  stopped  within  the  shortest  time  and  space  possible, 
and  the  plaintiff  avers  that  at  and  before  the  time  that  said 
car  struck  and  injured  her  husband  the  motorman  and  con- 
ductor of  said  car  were  failing  to  keep  such  vigilant  watch 
and   failed  to  stop  said  car  on  first  appearance  of  danger 
to   her  husband  as  he  moved  towards  said  track  and  was 
upon  said  track,  which  violation  of  said  ordinance  directly 
contributed  to  cause  the  injury  and  death  of  plaintiff's  hus- 
band. 

eSM.  ALLEGATONS  OF  NEGLIGENCE  WHERE  STREET  CAR 
STRUCK  PEDESTRIAN  WHO  FELL  UNCONSCIOUS  UPON 
CAR  TRACK. 

Plaintiff  further  avers  that  on  or  about  the day  of 

,  19. .  at  about o'clock  in  the  morning  of  said 

^Ty  plaintiff  in  the  exercise  of  ordinary  care  proceeded  on 
foot  northwardly  along  K.  where  it  intersects  St.  L., avenue 
^d  defendant's  street  railway  tracks;  that  as  plaintiff  was 
^^^  Pix>ceeding  and  in  the  exercise  of  ordinary  care,  and 
^«s  1X1  the  act  at  said  time  and  place,  of  crossing  defendant's 
Dortherix  or  west-bound  track,  for  reasons  unknown  to  this 
P  intiflf^  he  was  rendered  suddenly  unconscious,  and  fell  in- 
^^ble  upon  said  track. 

^^tdff  states  that  while  he  was  thus  lying  upon  said 

^^    io  an  unconscious  condition,  one  of  the  defendant's 

^^^  Cars  in  control  of  a  motorman  in  defendant's  employ, 

■^ovuid  along  said  track,  with  great  speed,  force  and  vio- 

^^>  i^an  upon  and  against  the  plaintiff,  etc. 

*^^iiitiff  states  that  when  he  fell  as  aforesaid  unconscious 

pon    H^ii  track,  said  car  was  at  least   feet  distant 

^   liim,  and  the  motorman  in*charge  of  said  car  saw,  or 
^  ^*^^  exercise  of  ordinary  care  could  have  seen  the  plaintiff 
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ing  upon  said  track,  and  in  danger  of  in 
e  exercise  of  ordinary  care  to  have  stopp 
oided  colliding  with  plaintiff,  but  that  said 
ntly  failed  to  do  so. 

Plaintiff  further  states  that  said  injuries 
aforesaid,  were  sustained  wholly  and  imin( 
lence  of  the  negligence  and  carelessness  ii 
id  car  in  time  to  have  avoided  said  accid< 

5.    ALLEGATION   OF   NEGLIGENCE   WHERE 
PEDESTRIAN   WHILE   CROSSING   STRE 

Plaintiff  states  that,  on  the  morning  of  tl 

,  19. .,  while  plaintiff,  the  said  A.,  wj 

id  F.  or  M.  street,  between  C.  and  B.  str 
lly  might  do,  defendant,  in  an  unlawful 
e  of  its  locomotives  and  train  of  cars  to 
icted  along  and  over  said  F.  or  ^I.  street 
reless  and  reckless  a  manner  as  to  strife 
aintiff  A.,  without  any  negligence  on  her  i 
ereto. 

Plaintiff  further  states,  that  no  bell  was  ri 
:)tive  or  train  of  cars  while  running  over  & 
so  required  by  proper  and  prudent  manai 
id  train  was  permitted  to  run  along  said 
eater  speed  than  six  miles  per  hour,  anc 
ty  signal  or  warning  of  its  approach. 
And  plaintiff  further  states,  that  in   wr< 
Ld  permitting  said  cars  to  run  along  said 
re  as  aforesaid,  defendant  also  violated  t 

dinance  No of  the  city  of , 

nance, ' '  etc.,  approved ,  19 . 

ovided  that  w4ien  running  within  the  limi 
. . . . ,  the  bell  of  the  engine  shall  be  constan 

Form  of  petition  for  damages  caiiRed  by  beinpf 
irrell   v.  Johnson,    31    Neb.    796,   798. 
Form  of  petition  in  action  against  railroad   cor 
"   negligently   constructing   a    bridge   so   as    to   ol 
I  and  water.     Omaha  &  R.  y.  Ry.  Co^  v.  Standei 
Form  of  petition   in  action   for  damages  becaus< 
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struction  and  grading  of  roadbe<i   for  railroad  track.     Fremont,   E.  & 
M.  Y.  Ky.  Co.  V.  Mar  ley,  25  Neb.   138. 

lorm  o£  petition  in  action  for  damages  from  Injuries  received  while 
working  as  foreman  of  a  section,  alleging  injuries  resulting  from  being 
«wnpelled  to  handle  heavy  rails  without  suOicient  help.  Atchison, 
Topeka  &  Santa  Fe  R.  R.  Co.  v.  Schroeder,  47   Kan.   315. 

Form  of  petition  in  action  against  a  bank  for  daniaj^es  for  failure  to 
tike  proper  steps  to  collect  notes  placed  in  its  hands,  before  maker 
became  insolvent.  Coleman  v.  Spearman,  Snodgrasn  &  Co.,  68  Neb.  28. 
Porm  of  petition  in  action  for  damages  by  widow  whose  husbantl 
vas  killed  while  working  in  the  railroad  yards  by  being  struck  by  a 
sn'itcli  engine.     Railway  Co.  v.  Taber,  7  Kan.  App.  481. 

Form  of  allegations  of  negligence  in  an  action  for  damages  sus- 
tained by  a  laborer  while  working  in  a  large  well  being  dug  by  the 
railroad  company  at  its  round  house.  Chicago,  Kansas  &,  Western 
Ry.  Co.  V.   O'Connell,   46   Kan.    581. 

Allegations  of  negligence  in  an  action  for  damages  alleged  to  have 
resulted  from  the  selling  of  coal  oil  mixed  with  gasoline.  Waters- 
Pierce  Oil  Co.  V.  Deselms,  18  Okla.  107. 

Porm  of  petition  in  action  for  damages  for  injuries  received  by 
infant  who  was  thrown  upon  the  track  of  the  street  car  and  injured 
by  reason  of  negligence  of  agents  in  charge  of  the  car.  Brooks  v. 
Lincoln  Street  Ry.  Co.,  22  Neb.  816. 

Allegation!  of  negligence  in  action  by  employee  who  was  injured 
by  being  thrown  from  a  hand  car,  by  reason  of  the  negligence  of  tlie 
foreman  or  superintendent.  Sioux  City  &  Pac.  Uy.  Co.  v.  Smith, 
22  Neb.  775. 

Form  of  petition  in  action  for  damages  for  personal  injuries  result- 
ing from  a  team  running  away,  alleged  to  have  been  frightened  by 
defendant  negligently  discharging  steam  from  its  locomotive.  Omaha 
&  R.  V.  Ry.  Co.  V.  Clark,  35  Neb.  867. 

Form  of  petition  in  action  for  damages  for  injuries  received  by 
reason  of  an  iron  rail  or  bar  protecting  an  area-way  giving  way  and 
letting  plaintiff  fall  to  the  sidewalk.  Hotel  Association  v.  Walter, 
23  Xeb.  280. 

Sufficient  allegations  of  negligence  in  Rouse  v.   Ledbetter,  56   Kan. 
348. 
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and  lewd  and  lascivious  exhibitions  are  given.  That  in  said 
resort  above  mentioned,  many  lewd  persons  of  both  sexes  con- 
gregate and  come  together  for  immoral  purposes,  and  for 
drinking  and  tipling,  and  said  persons  so  assembled  as  afore- 
said in  said  resort,  are  immoral,  noisy  and  boisterous,  to  such 
extent  that  all  persons  in  said  neighborhood  are  disturbed  and 
inconvenienced. 

3.  That  the  acts  and  doings  in  said  resort,  both  by  the 
persons  employed  therein  by  said  defendants  and  by  the  per- 
sons therein  assembled,  are  grossly  lewd  and  immoral,  that 
many  lewd  women  assemble  constantly  in  said  resort,  and 
solicit  the  men  there  assembled  for  improper  purpose,  and 
exhibitions  and  plays  are  given  and  songs  sung  which  are  of  a 
lewd,  filthy  and  immoral  character,  and  offend  decency.  That 
said  songs  are  of  such  an  immoral  character  that  it  is  improper 
to  set  them  in  this  petition. 

4.  That  the  said  lewd  women  assembled  in  said  resort  with 
the  consent  and  by  the  procurement  of  the  defendants,  solicit 
and  importune  the  persons  there  assembled  to  drink  and  en- 
gage in  loud,  boisterous  and  obscene  conversation. 

5.  That  the  persons  so  assembled  in  said  resort,  by  and 
with  the  consent  of  the  defendants,  make  loud  noises  and  sing 
obscene  songs  until  very  late  at  night,  and  thus  disturb  and 
inconvenience  the  good  citizens  living  in  that  part  of  the 
city  of  6.  ' 

6.  That  the  defendants  are  conducting  a  resort  as  above 
set  out,  that  is  a  common  nuisance  and  offends  decency. 

Therefore  the  plaintiff  demands  judgment:  (1)  that  the 
said  defendants,,  their  agents,  servants  and  employees  be  en- 
joined from  conducting  said  nuisance;  (2)  that  a  restraining 
order  issue  until  the  hearing;  (3)  for  other  and  further  relief 
as  may  be  just;  (4)  for  costs.* 

087.  ACTION  FOR  DAMAGES  FOR  ALLEGED  NUISANCE  AND 
TO  RESTRAIN  DEFENDANT  FROM  CONTINUING  USE 
OF  BRICK  KILNS  ALLEGED  TO  GIVE  FORTH  SMOKE 
AND  POISONOUS  GAS  DAMAGING  PLAINTIFF'S  CROPS. 

Plaintiff  for  cause  of  action   against  defendant  alleges: 

»From  form  in  Reaves  v.  Ty.  of  Okla.,  13  Okla.  396. 
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of  19..  burned  several  kilns  of  brick  thereon.  In  burning 
said  kilns  of  brick,  said  defendant  company,  by  its  employees 
and  agents,  used  bituminous  coal  in  considerable  quantities, 
placed  in  spaces  left  in  tlie  kilns  among  the  unbumed  brick ; 
and  also  in  the  flues  left  in  said  kilns  for  the  purpose  of  burn- 
ing said  kilns.  By  the  methods  used  by  the  said  defendant 
company,  and  by  the  fuel  used,  to-wit,  bituminous  coal,  dur- 
ing the  burning  of  said  kilns,  a  very  considerable  quantity 
of  corrosive  gas,  called  sulphuric  acid  gas,  was  generated,  and, 
liaving  been  compressed  to  a  certain  degree,  when  allowed 
to  escape  from  and  above  said  kilns,  was  carried  up  by  draft 
and  disseminated  above  the  kilns  of  the  said  defendant  com- 
pany and  in  the  direction  of  the  wind,  for  quite  a  distance, 
and  over  and  upon  the  growing  wheat  of  the  plaintiflf.  Said 
sulphiu^us  acid  gas,  so  generated  in  the  hurtling  of  said  brick 
kilns  by  the  use  of  bituminous  coal,  was  and  is  injurious  to 
vegetation  of  all  kinds,  and  particularly  growing  wheat.  This 
poisonous  gas,  when  carried  upon  the  wdnd,  falls  upon  plants 
^ti^  minute  amounts,  and,  when  the  blades  and  leaves  are  damp, 
^W  gas  is  absorbed   and  vegetatioi^  blighted.     During  the 

months  of ,   and   ,  19. .,  the  smoke  and 

poisonous  gas  from  the  kilns  of  the  said  defendant  company, 
impregnated  with  sulphurous  acid  gas  produced  by  the  use 
of  bituminous  coal,  was  carried  from  the  said  kilns  of  the  de- 
^endant  company  and  settled  over  and  upon  the  growing  wheat 
^  tne  Said  plaintiff  upon  the  above-described  premises,  and 
^^^hy  destroyed  and  injured  the  grain  then  forming  on  the 
stems  of  said  wheat,  and  so  blighting  said  wheat  by  said 
I^isonous  gas  settling  upon  said  crop,   thereby   destroying 

'  ' ;•  •  acres  of  said  wheat,  of  the  value  of dollars.     In 

^itjon  to  said acres  being  destroyed  so  that  it  was  a 

^^  loss,  acres  of  said  wheat  was  greatly  damaged 

^  ^jnred  by  said  smoke  and  gas  from  said  kilns,  so  that 
^as  almost  worthless,  to  the  damage  of  the  said  plaintiflf  in 

^^m  of dollars,  in  the  aggregate  damages  to  plain- 

^^  the  sum  of dollars,  by  means  of  and  from  the 

cets  of  the  said  poisonous  gases,  generated  in  and  coming 
^^  the  said  defendant's  brick  kiln.     By  reason  of  such  acts 
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eluding  the  date  of  the  filing  of  this  petition,  the  defendant 
was  and  is  now  the  owner  in  fee  simple  of  the  following  de- 
scribed real  estate,  to-wit:  (describe  property)  in  the  city  of 
0.,  P.  county,  Kansas,  according  to  the  original  survey.  That 
on  said  premises  is  situated  a  stone  and  brick  building,  which 
said  building  faces  on  M.  street  in  the  said  city.  The  plain- 
tiff avers  that  said  building  has  been  continuously  for  more 
than  two  years  last  past  and  up  to  and  including  the  date  of 
filing  this  petition,  kept  and  maintained  by  the  defendant 
as  a  common  drinking  saloon,  and  as  a  place  for  the  unlawful 
sale  of  intoxicating  liquors  to  be  then  and  there  used  and 
drank  at  a  common  bar,  and  drank  as  a  beverage,  and  where 
intoxicating  liquors  are  sold,  bartered  and  given  away  in  vio- 
lation of  law,  and  where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  liquors  as  a  beverage 
and  where  intoxicating  liquors  are  kept  for  sale,  barter  and 
delivery  in  violation  of  law,  and  not  to  be  sold  or  used  for 
medical,  scientific  or  mechanical  purposes. 

And  the  defendant  for  a  long  time  past  and  including  all 
the  time  herein  mentioned  and  up  to  and  including  the  date 
of  the  filing  of  this  petition  was  and  is  now  engaged  in  said 
building  and  on  said  premises  above  described  in  the  business 
of  unlawfully  selling  intoxicating  liquors  as  aforesaid  and 
in  keeping  and  maintaining  such  place  as  aforesaid. 

That  said  defendant  kept  and  still  keeps  said  intoxicating 
liquors  in  said  building,  the  same  being  contained  in  bottles, 
kegs,  barrels,  cases  and  demijohns,  and  uses  a  common  bar 
and  such  furniture  and  fixtures  as  is  usually  used  in  a  drink- 
ing saloon  and  unlawfully  sells,  barters  and  gives  away  in- 
toxicating liquors  daily  to  men  and  boys  who  congregate  in 
said  building  and  on  said  premises  for  the  purpose  of  obtain- 
ing said  intoxicating  liquors  as  a  beverage. 

The  plaintiff  further  alleges  and  charges  the  fact  to  be  that 
said  real  estate  hereinbefore  described  so  used  as  aforesaid 
for  the  unlawful  purpose  as  aforesaid,  is  liable  for  and  sub- 
ject to  a  lien  for  the  costs  of  this  action  and  for  plaintiff's  at- 
torney fees.    That  $ is  a  reasonable  attorney's  fee  for 

the  preparation  and  trial  of  this  cause  in  the  district  court 
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premises  any  intoxicating  liquors,  and  from  keeping  and 
maintaining  said  premises  as  a  place  where  intoxicating  liquors 
are  kept  for  sale,  barter  and  delivery,  and  where  persons  are 
permitted  to  resort  for  the  purpose  of  drinking  intoxicating 
liquors  or  elsewhere  in  said  county. 

And  the  plaintiff  further  prays,  that  the  costs  of  this  action 
inelnding  attorney's  fees  as  above  plead  be  taxed  against  this 
defendant,  and  that  the  same  be  decreed  a  lien  on  the  above- 
described  premises  and  that  the  said  premises  be  sold  to  pay 
the  same,  and  for  such  other  and  further  relief  as  the  nature 
of  the  case  may  require.^ 

«».  ACTION  AGAINST  A  CITY  FOR  DAMAGES  CAUSED  BY 
THE  DISCHARGE  OF  SEWAGE  INTO  A  CREEK  RUN- 
NING   THROUGH    PLAINTIFF'S    FARM. 

The  plaintiff,  above  named,  complains  of  the  defendant,  and 


^;    That  the  defendant  is  a  municipal  corporation  of  the 

^tote  of ,  duly  organized,  and  a  city  of  the  first  class, 

^viug  a  population  of inhabitants,  and  through  which 

^*^W8  a  stream  of  water,  to- wit :  C.  creek. 

^'     That  she  is  and  prior  to,  and  at  the  time  of,  the  com- 

^issioti  of  the  grievance  hereinafter  mentioned  was,  lawfully 

^^^d  ixi  fee  simple  in  and  to  the  real  property  described  as 

o«ows,  to- wit:  (here  describe)  through  which  flows  the  said 

/^^^fe  which  with  its  shores  and  banks  are  included  within 

'^   *>oiindary  lines  and  owned  by  plaintiff. 

That  the  plaintiff  with  her  family  is  and  was  during 

^  '^irne  above  mentioned  in  the  possession  of  said  property 

^^ti    the  occupancy  of  the  dwelling  house  erected  thereon. 

That  prior  to  the  commission  of  the  grievances  afore- 

^^   ^H«  plaintiff  at  great  expense  improved  said  real  estate, 

P^^i^lly  for  gardening  purposes  in  raising  vegetables  for 

^^^"t.    The  said  improvements  consist  of  a  water  reservoir 

"•  •  "  -    feet  long,    feet  wide  and   feet  deep, 

ocate<i  near  the  bank  of  said  creek,  near  which  was,  and  is 
erected  and  in*  operation  a  large  windmill  and  water 

■•roin  form  in  record  in  State  of  Kansas  ex  rel.  v.  Cowdery,  71 
Rao.    450 
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fortable,  unwholesome  and  unfit  for  habitation ;  and  the  water 
of  said  stream  has  become  unfit  for  stock,  and  the  plaintiff 
will  be  compelled  to  resort  to  artificial  means  for  water  for 
her  horses,  cattle  and  hogs,  and  the  ground  has  become  so 
impregnated  with  the  water  of  said  stream  that  water  from 
wells  thereon  is  injurious  to  health  and  dangerous  for  do- 
mestic use;  and  the  water  of  said  stream  has  been  rendered 
mifit  for  irrigation  purposes  by  reason  of  the  increased  dan- 
ger to  health,  and  also  rendering  vegetables  raised  thereon, 
largely  unmarketable  through  fear  by  consumers  of  contract- 
ing disease  therefrom ;  and  whereby  the  fish  in  said  reservoir 
have  died,  and  the  said  premises  rendered  •  useless  for  the 
purpose  for  which  they  were  purchased  and  improved  as 
aforesaid ;  by  reason  of  which  and  all  of  which  aforesaid  the 
value  of  said  land  and  premises  was  greatly  depreciated  to 

her  damage  in  the  sum  of dollars. 

Wherefore,  plaintiff  prays  judgment  against  said  defendant 
for  the  sum  of dollars  and  costs  of  suit.* 

680.  ALLEGATIONS  IN  AN  ACTION  AGAINST  A  CITY  TO  RE- 
STRAIN IT  FROM  COMMITTING  A  PUBLIC  NUISANCE 
BY  DISCHARGING  SEWAGE  INTO  AN  ABANDONED 
CHANNEL  OF  A  RIVER. 

That  said  defendant  has  for  a  long  time  past  discharged 
and  now  discharges  its  sewage  and  other  noxious  substances 
upon  premises,  near  or  adjoining  said  city  on  the  north, 
thereby  producing  noxious  and  disagreeable  gases  and  odors 
injurious  and  dangerous  to  the  health  and  lives  of  the  inhab- 
itants of  said  city,  more  especially  to  those  in  the  north  por- 
tion thereof,  and  rendering  that  portion  of  the  city  an  un- 
healthy and  unsafe  place  to  live. 

That  said  sewage  and  the  place  where  the  same  is  dis- 
charged, to-wit,  the  old  river  bed,  adjoining  or  near  said  city 
on  the  north,  is  a  public  nuisance,  to-wit,  a  nuisance  to  sev- 
eral hundred  of  the  inhabitants  of  the  north  part  of  said 
city,  that  the  said  city  has  maintained,  now  maintains,  threat- 

« Sustained  against  demurrer  in  Markwardt  v.  Guthrie,  18  Okla. 
32,  34. 
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ant  stUl  owns,  maintains  and  operates  said  drain  or  ditch. 
That  said  drain  or  ditch,  through  and  across  plaintiff  *8  land, 

is  about feet  deep  and  about feet  wide  at  the 

top  and  divides  plaintiff's  land  into  two  tracts.  That  by 
reason  of  the  improper  location  and  unskillful  construction 
of  said  ditch,  the  channel  or  bed  of  the  N.  river  where  it 
passes  through  the  lands  of  the  plaintiff  above  described,  has 
been  so  dammed  up  as  to  form  a  stagnant  pool  of  water, 
of  the  full  width  of  said  channel  and  for  a  distance  of 

miles  in  length.     That  water  stands  therein  during 

the  entire  year  and  having  no  current  becomes  and  is  foul 
and  noisome,  and  by  reason  of  the  accumulation  of  stagnant 
water  in  said  river  channel,  foul  and  noisome  vapors  arise 
therefrom  and  the  atmosphere  in  and  about  said  channel  and 
about  the  residence  on  said  premises  has  become  and  is  pois- 
oned and  is  thereby  rendered  unwholesome  and  unhealthy. 
That  by  reason  of  the  improper  location  and  unskillful  con- 
struction of  said  ditch  foul  water  is  caused  to  accumulate 
in  the  plaintiff's  cellar  and  to  render  same  unfit  for  use,  and 
foul  water  is  caused  to  penetrate  into  plaintiff's  well  and  to 
render  the  water  thereof  unwholesome  and  unfit  for  use. 
That  by  reason  of  the  location  and  construction  of  said  ditch 
as  aforesaid,  and  the  damming  up  of  the  channel  of  said  river 
as  aforesaid,  water  overflows  and  accumulates  upon  the  pas- 
ture lands  of  the  plaintiff,  and  causes  the  soil  thereof  to  be- 
come and  remain  wet  and  injures  the  grass  and  timber  grow- 
ing and  standing  thereon. 

6S8.  ALLEGATIONS  IN  ACTION  AGAINST  A  RAILROAD  FOR 
CHANGING  COURSE  OF  STREAM  BY  EMBANKMENT, 
FLOODING  PLAINTIFFS'  PROPERTY  AND  WASHING 
GULLIES  AND  TRENCHES  THEREIN.  (ONE  COUNT  OF 
PETITION.) 

Plaintiffs  state  that  they  are  now  and  were,  at  the  date 
of  the  grievances  hereinafter  complained  of,  owners  in  fee 

Porm  of  petition  in  action  for  damages  for  alleged  nuisance  in 
the  maintenance  of  a  mill  dam  so  as  to  damage  plaintiff.  Hardesty 
V.  Ball,  43  Kan.  151. 
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slructing  said  embankment  and  canal  or  ditch,  or  at  any  time 
thereafter,  nor  has  it  up  to  this  date,  in.  any  manner,  pro- 
tected or  attempted  to  protect  the  bank  of  plaintiffs'  said 
lands  and  fields  against  overflows  and  abrasions  of  the  banks 
thereof,  either  by  levees,  embankments  oi*  by  riprapping  the 
same,  but,  on  the  contrary^  willfully,  negligently  and  care- 
lessly allowed  and  permitted  said  S.  river  to  overflow  and 
wash  the  same  away  as  aforesaid,  thereby  destroying  the 
same,  and  plaintife  say  that  said  injury  and  damages  in  the 
nianner  aforesaid  were  occasioned  by  the  wrongful,  unskillful, 
^reless  and  negligent  conduct  and  acts  of  defendant,  its 
servants  and  agents,  in  and  about  the  changing  of  the  course 
of  said  stream  by  the  means  aforesaid  and  by  the  failure 
of  said  defendant  in  any  manner  to  protect  plaintiflfe*  said 
lands  and  fields  from  overflow  and  wash  by  said  river  as  afore- 
said. 

».  AJLLEGATIONS  IN  ACTION  FOR  DAMAGES  TO  GROWING 
CORN  ALLEGED  TO  HAVE  BEEN  CAUSED  BY  THE  ES- 
CAPE OF  GASES  FROM  A  BRICK  KILN. 

Waixitiflfs  further  say  that  the  defendant  ever  since , 

^-  ->   vuitil  the  present  time,  has  kept  and  maintained  a  large 
^mb^]*  of  fires  and  furnaces  burning  in  its  said  brick  kilns 
^    <irying  houses,  and  that  said  fires  and  furnaces  have 
'^^^^^tly  and  continuously,  both  day  and  night,  produced, 
^**ated  and  emitted  large  quantities  of  smoke,  noisome  and 
•      ^^\is  vapors  and  sulphurous  fumes,  poisonous  to  vegeta- 
•    •        And  plaintiffs  say  that  the  defendant  has  during  all 
.         t:ime  carelessly  and  negligently,  and  unlawfully  per- 
^^<3  said  smoke,  vapors  and  fumes  to  escape  from  its  said 
,^^    «md  furnaces,  and  has  carelessly,  negligently  and  un- 
ci 

'ctei        " ' °""°         ' 

^     ^-^^  and  unlawfully  failed  and  refused  to  build  chimneys 

.       *~^oke8tacks  to  carry  the  same  up  into  the  air  high  enough 

^^88  away  without  injuring  plaintife'  said  crop,  and  has 

jjT^l^ssly,   negligently  and  unlawfully,   during  all  of  said 

^     ^>  fed  its  said  fires  and  furnaces  with  soft  or  bituminous 

^^    «s  fuel,  which  coal  was  highly  charged  with  sulphur,  sul- 
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into  and  among  plaintiffs'  said  growing  crop  of  com  as  afore- 
^'d,  did  kill,  injure,  poison  and  destroy  all  corn  and  corn 
piants  so  growing  on  ten  acres  of  the  land  so  owned  and  occu- 
pied by  plaintiffs  as  aforesaid,  so  that  plaintiffs'  said  corn 
crop  on  said  ten  acres  of  land  is  wholly  worthless. 

«M.  ALLEGATIONS  WHERE  NUISANCE  WAS  ERECTED  BY  DE- 
FENDANT'S PREDECESSOR— KNOWLEDGE  OF  EXIST- 
ENCE. 

Plaintiff  states  that  the  defendant  is  a  corporation  duly 
<^J^^ted  by  law  for  railroad  purposes;  that  on  or  about  the 

day  of ,  19 . . ,  the  plaintiff  became  the  owner  in 

fee  of  the  (d^cribe  property)  and  plaintiff  lias  continued  to 
om  said  half  lot  to  this  day. 

Plaintiff  states  that  he  erected  on  said  premises  immediately 
^^  prior  to  any  of  the  grievances  hereinafter  mentioned,  a 
house  and  other  improvements  for  the  use  of  himself  and 
family  as  a  residence  and  for  business  purposes,  and  prior  to 
the  grievances  hereinafter  mentioned  said  premises  were  of 
^^  a.ccess  from  said  street,  and  the  plaintiff  had  the  right  to 
^  an<J  enjoy  the  same  without  let  or  hindrance. 

'^lia.t  on  or  about  the day  of ,  19. .,  the  M. 

^    T.  Ry.  Co.,  a  corporation  duly  created  by  law,  having 

uttioi* jty  to  construct  its  road  in  said    street  in  a 

^^^1  manner,  and  not  so  as  to  obstruct  the  use  of  said  street, 

'^'^I'ongfully,  carelessly,  negligently,  and  in  violation  of 

^^^tiff's  rights,  did  construct  in  said  street  and  immediately 

*^®Bide  of  plaintiff's  aforesaid  premises,  an  embankment 

^^^»^h  varying  in  height  from inches  to feet, 

^id  place  thereon  cross-ties  and  rails  of  its  line  of  rail- 

^  *    and  the  said  construction  of  said  embankment  and  the 

,  ^^^*^g  thereon  said  cross-ties  and  rails  did  obstruct  the  use 

I     ^^id  street  by  plaintiff,  which  use  he  was  entitled  to  by 

*    ^.nd  did  entirely  shut  off  plaintiff's  w^ay  of  ingress  to  and 

^^^  from  said  premises  over  said  street. 

^^^*^^  afterwards,  to-wit:  about  the day  of   , 

the  said  M.  K.  &  T.  Ry.  Co.,  put  into  the  possession  and 

ol  of  the  defendant,  the  said  line  of  railroad  in  said 

^^^t:,  with  full  power  and  authority  to  continue  said  obstnic- 
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CHAPTER  XLVIII. 

PARTITION. 

635.  Action  for  partition  of  real  estate,  praying  for  order  of  sale. 

636.  Same — ^Another  form. 

637-      Action  for  partition  by  the  heirs  of  the  wife  who  held  the  title 

at  the  time  of  her  death. 
638.     Action   for  the  partition  of  certain   lands  and  to  determine  the 

shares  of  heirs. 

6S5.  ACTION  FOR  PARTITION  OF  REAL  ESTATE,  PRAYING  FOR 
ORDER  OF  SALE. 

Plaintiff  states  that  he  was  married  to  M.  B.  on   

,  19. . ;  that  she  died  on ,  19. .,  testate, 

but  without  any  child  or  other  descendants  being  capable  of 
inheriting;  that  at  the  time  of  plaintiff's  marriage  with  his 
wife,  she  was  the  widow  of  C.  B.,  deceased,  and  that  no  issue 
was  bom  of  said  marriage  with  said  C.  B.  or  the  subsequent 
marriage  with  plaintiff;  that  by  the  will  of  plaintiff's  wife 

dated    ,  19 . . ,  and  duly  probated  on    

,  19. .,  she  undertook  to  devise  all  the  real  estate  in 

controversy  to  defendants  as  tenants  in  common;  that  as 
widower  of  his  deceased  wife  he  is  entitled  to  one-half  of  said 
property,  absolutely,  subject  only  to  the  payment  of  her  debts, 
and  that  defendants  as  devisees  under  the  will  only  acquired 
the  other  half  thereof. 

Plaintiff  further  states  that  the  property  in  controversy  on 

>  19. .,  was  conveyed  to  the  defendant  M.  H.  in 

trust,  however,  for  the  sole  and  separate  use  of  plaintiff's 
deceased  wife,  then  the  wife  of  said  C.  B.  (describe  property 
and  set  out  names,  rights,  interest  and  title  of  parties  in- 
terested). 

Wherefore  plaintiff  prays  that  the  interest  of  the  parties 
hereto  may  be  adjudged  and  determined  and  partition  made 
and  decreed  according  to  their  respective  interests,  and  that 
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ises  the  plaintiff  is  the  owner  in  fee  simple  of  an  undivided 
one-fourteenth  interest  in  said  real  estate;  that  the  said  de- 
fendants are  each  the  owner  of  an  undivided  one-fourteenth 
interest  in  said  real  estate;  that  the  said  defendant  owns  an 
undivided  one-half  interest  in  said  real  estate;  that  the  said 
real  estate  is  capable  of  partition  and  that  the  plaintiff  and 
the  said  defendants  are  entitled  to  a  decree  declaring  the  in- 
terest of  each  in  and  to  said  real  estate  and  making  partition 
thereof. 

For  second  cause  of  action  plaintiff  alleges  that  the  plain- 
tiff and  six  others  each  own  an  undivided  one-fourteenth  in- 
terest in  the  real  estate  described  in  the  first  count  of  this 
petition,  to-wit:  (here  describe). 

That  the  said  defendant  owns  an  undivided  one-half  thereof 
and  that  the  said  defendant  unlawfully  keeps  the  plaintiff  and 
the  said  defendants  (6)  out  of  the  possession  of  their  undi- 
vided interest  in  said  real  estate ;  that  the  said  defendant,  has 
so  kept  the  plaintiff  and  the  other  defendants  out  of  the  pos- 
session of  said  real  estate  since  the   day  of   , 

19...  That  the  reasonable  rental  value  of  plaintiff's  undi- 
vided interest  in  and  to  said  real  estate  is  $ per  month 

and  that  by  reason  of  the  premises  the  plaintiff  is  entitled  to 
judgment  for  the  recovery  of  her  interest  in  said  real  estate 
from  said  defendant,  and  that  the  other  defendants  are 
entitled  to  a  like  judgment  for  the  recovery  of  their  interest 
in  and  to  said  real  estate  and  also  for  the  use  of  said  real  estate 
in  the  sum  of  $ 

Wherefore,  the  said  plaintiff  prays  for  judgment  against 
the  said  defendant  for  the  recovery  of  her  interest  in  said 
real  estate  and  for  the  value  of  the  rents  and  profits  thereof, 
and  further,  the  plaintiff  prays  that  the  respective  interests 
of  the  plaintiff  and  the  said  defendants  may  be  determined 
and  that  an  order  be  made  specifying  such  interest  and  di- 
recting a  partition  of  said  real  estate  to  be  made  accordingly ; 
that  commissioners  be  appointed  and  that  such  proceedings 
be  had  as  by  the  statute  is  provided  in  such  cases ;  that  plain- 
tiff have  such  other  and  further  relief  in  the  premises  as  is 
equitable  and  just,  and  also  have  judgment  for  costs. ^ 

iFrom  form  in  record  in  Oliver  v.  Sample,  72  Kan.  582. 
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session  of  the  same,  and  they  have  been  so  entitled  to  sueh 
possession  ever  since  the  death  of  Mrs.  P.  S.,  which  took 

place J  19-  -J  aiid  ever  since  that  time  they  have 

been  wrongfully  excluded  from  such  possession  by  the  said 
P.  S. 

Plaintiffs  therefore  pray  that  judgment  be  rendered  con- 
firming the  shares  of  the  parties  as  above  set  forth,  and  for  a 
partition  of  said  land  according  to  the  respective  rights  of  the 
parties  interested  therein  or  if  the  same  cannot  bQ  equitably 
divided  that  the  said  land  be  sold  and  the  proceeds  thereof 
be  divided.     That  in  making  said  partition  the  said  P.  S.  be 

charged  with  $ as  the  rents  and  profits  of  the  land  for 

the  years and ,  which  he  has  received  and  ap- 
propriated to  his  own  use,  and  that  said  sum  also  be  divided 
and  partitioned. 

That  plaintiff  may  have  such  other  and  further  relief  as 
equity  may  require.* 

2  From  form  in  record  in  Schimpf  v.  Rhodewald,  62  Neb.   10.5. 

Contents  of  petition.  Cob.  Ann.  Stat.  Neb.  1911,  sec.  1750;  Comp. 
Law8,  Okla.  1909,  sec.  6135;  Gen.  Stat.  Kan.  1909,  sees.  6230,  6231. 

A  petition  for  partition,  the  allegations  of  which  bring  the  case 
within  the  reason  of  the  statute  by  setting  forth  the  conveyances  from 
which  the  several  interests  of  the  parties  appear,  is  not  demurrable 
because  it  fails  to  allege  in  terms  the  respective  interests  of  the 
owners.     Johnson  v.  Brown,   74   Kan.   346. 

A  party  ont  of  possession  of  real  estate,  whose  title  is  denied, 
cannot  maintain  an  action  of  partition  against  one  in  possession, 
claiming  title  to  said  land.  McMurtry  v.  Keifner,  36  Neb.  522;  Sey- 
mour V.  Ricketts,  21  Neb.  240. 

A  Joint  tenant  or  tenant  in  common  out  of  possession  cannot  main- 
tain a  suit  for  partition  against  his  cotenants  who  hold  adversely  to 
him,  without  joining  with  the  demand  for  partition  a  cause  of  action 
for  possession  of  the  land.  Moorchead  v.  Robinson,  68  Kan.  534; 
Denton  v.  Fyfe,  65  Kan.  1;  Chandler  v.  Richardson,  65  Kan.  152. 

The  owner  of  a  life-interest  in  lands  cannot  maintain  an  action 
of  partition  against  the  owners  of  the  estate  in  remainder.  Love  v. 
Blauw,   61   Kan.   496. 

An  action  by  a  tenant  in  common  to  have  his  undivided  share  set 
apart  to  him  is  in  effect  an  action  in  partition,  and  may  not  be  main- 
tained unless  the  tenant  in  common  is  entitled  to  the  present  posses- 
sion of  such   share.     Mathews  v.  Glockel,  82  Neb.  207. 

A   cotenant   of    personal    property    has    a    right    to    have    the   same 
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CHAPTER  XLIX. 

PARTNERSHIP. 

639.  Action  alleging  breach   of   partnership   agreement,   and   misman- 

agement of  business,  praying  for  dissolution  and  appointment 
of  receiver. 

640.  Action   by   one  member  of   a   partnersliip   firm   praying   for   an 

accounting'  and   settlement  of   partnership   affairs. 

641.  Allegations  in  action  by  one  partner  to  recover  one-half  of  sum 

due  firm  after  dissolution. 

642.  Action  for  dissolution  of  partnership,  praying  for  an  accounting 

and  the  appointment  of  a  receiver  to  take  charge  of  the  asset h. 

643.  Action   in   equity   asking   for   the   dissolution   and    settlement   of 

partnership. 

639.  ACTroX  ALLEGING  BREACH  OF  PARTNERSHIP  AGREE- 
MENT, AND  MISMANAGEMENT  OF  BUSINESS,  PRAYING 
FOR  DISSOLUTION  AND  APPOINTMENT  OF  RECEIVER. 

Plaintiflfe  for  cause  of  action  against  the  said  defendants 
allege : 

That  heretofore  and  on  the   day  of   ,  19 . . , 

the  said  plaintiffs  and  the  said  defendants  by  the  names  men- 
tioned therein,  entered  into  a  contract  in  writing,  a  copy  of 
which  is  hereto  attached  and  made  a  part  of  this  petition,  that 
is  to  say:  (here  insert  contract). 

And  said  plaintiffs  further  allege,  that  pursuant  to  the 
terms  and  stipulations  mentioned  in  said  agreement,  said 
parties  entered  into  the  business  contemplated  thereby  as  a 
co-partnership,  and  under  the  actual  management  and  control 
of  the  said  defendants,  and  which  said  business  has  been  con- 
ducted as  aforesaid  from  the  said day  of until 

the day  of ,  19... 

And  said  plaintiffs  further  allege  that  all  the  things  re- 
quired by  them  to  be  done  by  the  terms  of  said  contract  they 
have  done ;  and  the  money  required  thereby  to  be  contributed 

by  them,  they  have  contributed,  including  the  sum  of  $ 

each  the  net  value  of  the  interest  of  each  of  said  plaintiffs  in 
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f  endants,  said  co-partnership  has  not  money  to  meet  its  lia- 
t^ilities,  and  no  credit  whereby  to  obtain  money,  and  that  the 
^me  is  thereby  in  a  hopeless  condition. 

And  said  plainti&  further  allege,  that  said  defendants  are 
lessening  the  assets  of  said  co-partnership  by  the  wasteful 
*^'^*wuier  in  which  they  are  putting  the  raw  material  thereof 
^to  the  manufactured  product  as  also  by  the  large  discounts 
they  are  making  on  bills  receivable,  in  order  to  stimulate  col- 
lections thereof. 

The  said  plaintiffs  further  allege,  that  notwithstanding  the 
Mutual  agreement  and  understanding,  which  was  entered  into 

^n  the  month  of ,  19..,  that  no  further  obligations 

^onld  be  incurred,  except  by  and  with  the  consent  of  all  said 
^-partners,  yet  the  defendants  have  ignored  the  same  and 
'^^e  increased,  and  continue  to  increase,  said  obligations. 

^d  said  plaintiffs  further  allege  that  by  reason  of  the  man- 

^er  in  ^^hich  plaintiffis  were  induced  to  enter  into  said  con- 

^^t  as  before  alleged,  as  also  on  account  of  the  manner  in 

'Aiei  said  defendants  have  conducted  said  business,  the  said 

^^tiflfa  have  lost  confidence  in  their  capacity  and  integrity 

u  tile  further  continuance  with  them  in  the  business  afore- 

^^^  is  impossible. 

^'^^x^efore  the  said  plaintiffis  pray  a  dissolution  of  said  co- 

^T^^^t^^ship  and  an  accounting  between  said  partners;  that  a 

ex^^j^  be  appointed  to  take  possession  of  said  partnership 

.,     ^^^^*^,  including  the  books  of  account  and  bills  receivable 

X        ^^,  and  to  dispose  of  the  property  aforesaid  as  he  may 

^^j^**^cted  by  subsequent  orders  of  said  court;  and  that  a 

^^^^xxiing  order  issue  out  of  and  from  the  said  court,  re- 

-^^ixig  said  defendants  and  each  of  them  from  in  any  man- 

^^"termeddling  with  said  property,  borrowing  money  in  the 

1^       ^  of  said  co-partnership,  selling  or  attempting  to  sell  and 

.      ^^^^^I>ose  of  any  of  its  property ;  or  collecting  or  attempting 

^^ll^ct  any  of  its  claims  or  bills  receivable. 
^"^^^  said  plaintifiBs  further  pray  for  an  order  addressed 
^  sheriff  of  said  county,  commanding  him  forthwith  to  take 
rion  of  said  property,  and  hold  possession  thereof  until 
^*^ceiver  may  be  appointed  and  qualified,  and  for  such 
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representative,  of  the  amount  due  upon  said  contract,  the 
profit  made  upon  said  contract  after  deducting  the  entire 
amount  paid  out  by  said  B.  J.  C.  and  J.  C.  C,  for  said  ma- 
terial and  labor,  should  be  equally  divided  between  all  said 
parties  to  this  action;  that  is  that  said  H.  should  have  one- 
fourth  of  said  profits,  said  C.  &  C.  should  receive  one-half  of 
said  profits  and  said  plaintiff  should  receive  one-fourth  of  said 
profits. 

That  all  of  said  parties  faithfully  complied  with  and  per- 
formed their  part  of  said  contract,  with  said  village  of  K. 
C.  and  afterwards  said  village  was  incorporated  as  the  city  of 
K.  by  operation  of  law  became  liable  for  all  said  indebtedness 
of  said  village  of  K.  C.  heretofore  mentioned. 

That  afterwards  and  in ,  19 . . ,  it  was  agreed  by  and 

between  said  plaintiff  and  all  of  said  defendants  and  said  city 
of  K.,  that  the  parties  plaintiff  and  B.  J.  C,  H.  N.  H.  and 
J.  C.  C,  to  this  action  would  accept  the  bonds  of  said  city 

of  K.  to  the  amount  of  $ in  full  settlement  of  the  claim 

of  all  the  parties  to  the  action  against  said  city  of  K.  under 
said  contract  (that  the  total  amoimt  of  said  claim  at  the  time 
was  $ ),  to  all  of  which  city  of  K.  agreed  and  after- 
wards and  on  the day  of ,  19. .,  said  city  of  K. 

duly  and  lawfully  issued  its  bonds  to  the  amount  of  and  in 

the  sum  of dollars  for  the  purpose  of  complying  with 

and  performing  in  full  aaid  contract  between  all  of  said  par- 
ties and  said  city  of  K.,  and  said  bonds  were  sold  for  the  sum 

of dollars  net  in  full  of  and  above  all  discounts  to  and 

expenses,  and  the  plaintiff  says  that  said  defendants  and  all 
of  them  converted  said  proceeds  of  said  bonds  to  their  own 
use  and  benefit.  That  the  total  expenses  for  complying  and 
carrying  out  the  terms  of  said  contract  and  for  furnishing  the 

necessary  material  aggregated  the  sum  of  $ That  said 

expenses  were  paid  by  B.  J.  C.  and  J.  C.  C.  and  the  profits 
remaining  after   deducting   all   said  expenses   amounted  to 

♦ ,  and  the  said  defendants  converted  all  of  said  profits 

to  their  own  use,  including  plaintiff's  share  of  said  profits, 

amounting  to  $ ,  and  that  plaintiff  is  entitled  to  and 

ought  to  recover  from  said  defendants  the  sum  of dol- 
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lars  as  his  share  of  said  profits  over  and  a1 
and  plaintiff  says  that  afterwards  and  at  t 
of  said  parties  the  plaintiff  placed  and  laid 
service  pipes  for  said  defendants  of  the  val 
lars,  for  all  of  which  plaintiff  has  receive 
though  often  requested  the  said  defendants 
refused  to  settle  with  plaintiff  and  that  th 

plaintiff  from  defendants  the  sum  of 

Whereupon  this  plaintiff  prays  for  an  ac 
said  plaintiff  and  defendants  and  for  judgi 

defendants  for  said  sum  of  $ and  tl 

and  such  other  and  further  relief  as  may  in  1 
just.^ 

641.  ALLEGATIONS  IN  ACTION  BY  ONE  PART 
ONE  HALF  OF  SUM  DUE  FIRM  AFTEI 

Plaintiff  states  that  on  the day  of  . . 

tiff  and  defendant  were  partners  in  buying 

made  clothing,  etc.,  in  the  town  of ,  i 

that  by  the  terms  of  the  partnership  they  v 

of  all  the  assets  and  profits  of  said  business 

day  of ,  19. .,  by  written  ag 

by  the  parties,  said  partnership  was  dissoh 

consideration  of   dollars  plaintiff  sc 

to  defendant  all  of  plaintiff's  right,  title  ai 

store  occupied  by  said  firm,  with  all  notes  ; 

said  firm ;  and  it  was  further  agreed  that  the 

pay  all  of  the  debts  and  claims  against  said 

time  of  the  dissolution  of  the  partnership  the 

to  the  credit  of  said  firm,  in  a  banking  hous 

of dollars,  it  being  a  part  of  the  as 

that  one-half  of  said  sum  belonged  to  the  pi 

the  dissolution  of  said  partnership  as  afo; 

wrongfully  took  possession  of  said  sum  and 

plaintiff  one-half  thereof  or  any  part  thereol 

2  From  form  in  Conley  v.  Horner,  10  Okla.  277. 
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64JI.  ACTION  FOR  DISSOLUTION  OF  PARTNERSHIP,  PRAYINO 
FOR  AN  ACCX)UNTING  AND  THE  APPOINTMENT  OF  A 
RECEIVER   TO   TAKE    CHARGE   OF   THE   ASSETS. 

Plaintiff  states  that  on  the   day  of   ,  19. ., 

plaintiff  and  defendant  entered  into  a  partnership  agreement 
for  the  purpose  of  carrying  on  and  conducting  the  business  of 
buying  and  selling  ready  made  clothing  under  the  firm  name 

of  D.  &  B.  C.  Co.,  in  the  city  of  S.,  State  of ;  that 

by  the  terms  of  the  partnership  agreement  the  said  plaintiff 
and  defendant  were  equal  owners  of  all  the  assets  and  profits 
of  said  business  and  that  they  were  to  share  equally  in  the 
lofises  sustained,  if  any ;  that  immediately  upon  the  execution 
of  said  articles  of  partnership  the  plaintiff  and  defendant 
entered  upon  the  business  of  general  merchandise,  buying  and 
selling  ready  made  clothing  and  have  since  iearried  on  said 
business  under  and  in  pursuance  of  said  agreement. 

Plaintiff  states  that  since  the  begioning  of  said  partnership 
and  while  plaintiff  and  defendant  were  conducting  said  busi- 
ness under  the  firm  name  of  D.  &  B.  C.  Co.,  the  defendant 
has  at  divers  time  appropriated  to  his  own  use  from  the 
receipts  of  said  business  certain  sums  of  money  belonging 
to  the  business  of  said  firm,  said  sums  being  greatly  in  ex- 
cess of  the  amount  to  which  defendant  was  entitled  and  that 
defendant  has  concealed  this  practice  from  the  plaintiff.  That 
by  reason  of  said  action  of  the  defendant  in  appropriating 
said  funds  to  his  own  use  the  defendant  has  become  greatly 
indebted  to  the  partnership  which  indebtedness  the  plaintiff 
has  requested  the  defendant  to  pay,  but  said  defendant  has 
refused  to  comply  with  said  request  and  continued  to  ap- 
propriate the  partnership  moneys  received  by  him  to  his  own 
use,  and  that  by  reason  of  the  misappropriation  of  the  part- 
nership moneys  the  defendant  has  greatly  increased  his  in- 
debtedness to  the  partnership  and  has  thereby  diminished  his 
assets  and  the  value  of  its  property. 

Plaintiff  states  that  by  reason  of  said  misappropriation  of 

funds  the  defendant  has  received  the  sum  of dollars 

in  excess  of  his  proportionate  share  of  the  profits  of  the  part- 
nership and  that  he  still  continues  to  collect  the  moneys  be- 
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is  not  connected  with  the  partnership  accounts,  and  their  consideration 
is  not  involved.    Halleck  v.  Streeter,  52  Neb.  827. 

One  partner  cannot  maintain  an  action  at  law  against  his  copart- 
ner to  recover  moneys  alleged  to  be  due  him  on  account  of  partnership 
transactions,  where  no  settlement  of  the  partnership  accounts  and 
business  has  been  had.     Lord  v.  Peaks^  41  Neb.  801. 

An  action  may  be  maintained  against  H.  L.  S.  and  G.  W.  S., 
partners  doing  business  as  S  &  S.,  or  against  either  of  them;  but 
to  render  G.  VV.  S.  liable  for  the  acts  of  H.  L.  S.  there  should  be 
averments  as  well  as  evidence  to  establish  between  them  the  relation 
of  partners.     Stone  v.  Neeley,  42  Neb.  567. 

Petition  by  one  partner  against  another  after  the  termination  of 
the  partnership  held  sufficient.    Carlin  v.  Donegan,  15  Kan.  375. 

Where  a  petition  alleges  in  general  terms  that  two  persons  are 
liable  for  the  price  of  goods  purchased  by  them,  and  the  answer  of 
one  is  a  general  denial,  without  any  attack  upon  the  petition  that  the 
facts  as  to  the  joint  liability  were  not  fully  and  definitely  stated, 
the  admission  of  proof  showing  that  the  joint  liability  arose  through 
a  partnership  of  the  parties  is  not  material  error.  Howard  v.  Wood- 
ward &  Co.,  52  Kan.  106. 

Under  a  complaint  alleging  that  plaintiff  sold  goods  to  defendant, 
proof  that  he  sold  them  to  a  firm  of  which  defendant  was  a  partner 
is  not  a  material  variance,  where  defendant,  in  his  answer,  admits 
the  partnership.     Crane  v.   Ring,  48  Kan.   01. 

A  petition  is  not  subject  to  demurrer  because  it  does  not  allege  that 
the  plaintiff  partnership  has  complied  with  the  law  by  filing  tlie 
certificate  and  making  the  publication  required  by  the  statutes  of 
Oklahoma.     Swope  &  Son  v.  Burnham,  etc.  &  Co.,  6  Okla.   736. 

Suit  in  partnership  name.  To  authorize  a  copartnership  to  main- 
tain an  action  in  the  partnership  name  in  Nebraska,  it  is  necessjiry 
for  it  to  set  forth  in  the  pleadings  in  some  manner  that  it  was  formed 
for  the  purpose  of  carrying  on  trade  or  business  or  for  the  purj^se 
of  holding  property  in  this  state.  McJunkin  v.  Placek  &  Fitl,  80  Neb. 
373;   Church  v.  Callihan,  49  Neb.  542. 

In  an  action  under  section  27,  Code  of  Civil  Procedure  of  Nebraska, 
to  charge  the  property  of  an  individual  member  of  a  firm  with  the 
payment  of  a  judgment  against  it,  an  entry  of  appearance  by  the 
firm,  whereby  jurisdiction  was  conferred  to  render  such  judgment. 
and  the  failure  to  interpose  the  statute  of  limitations  as  a  defense, 
conclude  the  individual  as  to  the  binding  force  of  such  judgment  with 
respect  to  the  objection   indicated.     Winters  v.   Means,   50  Neb.   200. 

Form  of  petition  in  action  against  the  sur\iving  partner  for  a  debt 
contracted,  by  the  partnership.     Banks  v.  Steele,  27  Neb.  138. 

Form  of  petition  on  alleged  contract  of  partnership  asking  for  an 
accounting  of  profits.     Osborne  v.   Fitzgerald,  26   Xeb.   514. 
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thereof,   and  then  and  there  represented  that  he  had  suf- 
ficient skill  and  ability  to  discover  the  nature  and  character 
of  her  injuries  and  to  treat  the  same,  and  did  undertake 
to  treat  said  injuries  and  to  employ  proper  and  ordinary 
skill,   ability  and  care  in  and  about  the  treatment  of  the 
same;   but  plaintiff  avers  that  notwithstanding  the  repre- 
sentations of  the  said. defendant,  that  he  possessed  ordinary 
skill   and  ability,   and  that  he   would  employ  proper  and 
ordinary  care  in  and  about  the  discovery  and  treatment  of 
her   said  injuries:  and  although  this  defendant  pretended 
to  make  an  examination  of  this  plaintiff  and  pretended  that 
he  was  treating  her  injuries  properly,  failed  and  neglected 
to  discover  the  said  dislocation  of  her  right  arm  and  shoulder, 
and  failed  and  neglected  to  discover  the  dislocation  of  her 
said  left  elbow,   and  continued  to  treat  this  plaintiff  for 
about  two  weeks  during  which  time  he  failed  and  neglected 
to   discover  said  dislocations,  or  either  of  them;  that  said 
dislocations  were  prominent,  and  easily  discovered  by  a  phy- 
sician and  surgeon  of  ordinary  skill  and  ability,  using  ordi- 
nary care,  and  the  said  defendant,  if  he  had  possessed  ordinary 
skill  and  ability  and  had  exercised  ordinary  care  and  at- 
tention, could  and  would  have  discovered  said  injuries. 

Plaintiff  further  states  that  the  said  defendant  had  charge 
of  her  case  exclusively  for  more  than  two  weeks  and  wholly 
failed  and  neglected  to  discover  and  treat  said  injuries,  and 
that  said  injuries  were  not  discovered  until  another  physi- 
cian and  surgeon  was  called  in  who,  on  the  first  examina- 
tion readily  and  easily  discovered  that  said  right  arm  and 
shoulder  and  said  left  elbow  were  dislocated. 

Plaintiff  further  states  that  by  reason  of  the  want  of  ordi- 
nary skill  and  ability  and  by  reason  of  the  failure  to  exercise 
ordinary  and  proper  care  for  the  space  of  about  two  weeks, 
said  dislocation  became  more  difficult  to  manage  and  re- 
duce and  it  became  impossible  by  reason  of  said  negligence 
and  want  of  skill,  to  properly  reduce  said  dislocations  and 
properly  treat  and  cure  this  plaintiff,  by  reason  of  which  she 
is  permanently  injured  and  has  permanently  lost  the  use 
of  her  right  arm  and  shoulder,  and  the  free  and  proper  use 
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on  the  said day  of ,  and  for  a  long  time  prior 

thereto  had  held  himself  out  to  this  plaintiff  and  the  public 
generally  as  being  a  person  skilled  in  said  profession  and 
entirely  competent  to  perform  surgical  operations,  reduce 
fractures  and  render  such  services  as  are  usually  and  gen- 
erally performed  by  a  physician  and  surgeon. 

3.    That  on  the day  of ,  19. .,  this  plaintiff 

by  accident,  sustained  a  fracture  of  the  bones  of  his  right 
leg,  between  the  knee  and  ankle,  both  bones  thereof  being 
broken. 

Said  accident  occurred  at  the  farm  occupied  by  this  plain- 
tiff about  four  miles  west  of  said  city  of  W.,  in  W.  county, 
Nebraska.  Immediately  after  the  happening  of  said  acci- 
dent and  on  the  same  day,  plaintiff  employed  defendant 
as  such  physician  and  surgeon  to  reduce  said  fracture  and  to 
perform  such  services  in  and  about  the  treatment  of  plaintiff 
*^pecting  said  injury  as  were  necessary  and  proper  in  that 
l>elialf. 

Plaintiff  alleges  that  it  was  the  duty  of  said  defendant, 

^'^  such  physician  and  surgeon  to  reduce  said  fracture  by 

\>\a(smg  the  bones  in  plaintiff's  leg  at  the  point  where  the 

same  were  broken  in  apposition  and  in  a  natural  and  proper 

position  and  by  the  use   of  suitable  splints  and  bandages 

or  both,  secure  and  retain  said  bones  in  such  position,  so 

that  the  same  might  knit  or  adhere  together  naturally  and 

^0  their   proper   position   and  the  usefulness   and   strength 

**^d  bones  and  of  plaintiff's  limb  be  thereby  restored. 

Plaintiff  further  alleges  that  defendant  did  not  place  the 

ties  of   plaintiff's  leg  in  apposition  but  carelessly  and  neg- 

^^tl>^,  and  without  any  reasonable  cause  or  excuse  therefor, 

\>c^witted  the  tibia  or  shin-bone,   in  plaintiff's  said  leg  to 

overlap  .   ^j^^  jg^  ^^^  ^j^^  q£  gj^j^  j^q^^  below  and  immediately 

jaeexxt  to  the  point  of  said  fracture,  w^as  not  placed  upon 


and 

said 

totbe 

liRentl 

point 


^^^inst  the  end  of  said  bone  at  and  immediately  above 

l^^ixit  of  fracture  in  a  natural  and  proper  position  but 

Contrary  thereof,  said  defendant  carelessly  and  neg- 

y    permitted  the  end  of  said  bone  at  and  below  the 

*^f  said  fracture  to  lap  upon  and  pass  the  said  upper 
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and  muscles  of  defendant's  leg  at  the  point  where  said  frac- 
ture occurred   were,   by   a   competent   surgeon  other  than 
defendant,  cut  open  so  as  to  expose  the  tibia  at  the  point 
wiere  such  fracture  occurred,  the  broken  ends  of  said  bone 
cut  off  and  placed  in  apposition  with  each  other  in  the  natural 
And  proper  manner. 

That  by  reason  of  the  aforesaid  careless  and  negligent 
failure  of  defendant  to  properly  set  said  bones  and  treat 
said  injury,  defendant's  ankle  became  stiff  and  was  in  that 
condition  at  the  time  said  surgical  operation  was  performed 

*bout ,  19. .,  and  in  the  latter  part  of , 

-^9..,   by  reason   thereof,   plaintiff  was  compelled  to,   and 
^^   submit  to   a   second  operation   respecting   said   ankle 
"^p^   the   purpose  of  overcoming   and  preventing  the   con- 
^^^ed  stiffness  and  permanent  loss  of  the  use  thereof, 
^^^^^t  by  reason  of  the  aforesaid  careless,  negligent  and 
^^^firful  acts  of  defendant,  this  plaintiff  was  confined  to 
JjJS   Aed  for  more  than  six  months  after  the  receiving  of  said 
,    3^>'"^y>  as  hereinbefore  set  forth  and  has  permanently,  in  a 
^^^^e    measure,  lost  the  use  of  his  said  right  leg  and  espe- 
civally    the  ankle  thereof  and  has  been,  is  and  ever  will  be 
Vn   a    ^eat  measure,  disabled  and  prevented  from  perform- 
ing   manual  labor  and  carrying  on  the  business  of  farming, 
in  wliich  he  was  engaged  at  the  time  of  the  happening  of  the 
grievances  herein  complained  of. 

Tliat  plaintiff  has  suffered  great  physical  pain  and  been 
prevented  from  performing  any  labor  of  any  kind  since  the 
^Ppening  of  said  injury  and  has  been  compelled  to  expend 

"^  siiQx  of  $ in  procuring  medical  attendance,  nursing 

tod  medicines  since ,  19. .,  on  account  and  by 

reason  of  the  failure  of  defendant  to  carefully  and  properly 

^  the  l)ones  of  plaintiff's  leg  and  the  carelessness  and  negli- 

?6nce  of  defendant  in  the  respects  hereinbefore  enumerated. 

*iat;   if  defendant  had  properly  and  carefully  reduced  said 

^^tuir^  and  set  the  bones  of  plaintiff's  leg,  plaintiff  would 

®    "^^holly  recovered  from  said  injury   in   two  or  three 

utU^    from  the  date  thereof  and  been  possessed  of  the 

^t^^-ired  use  of  his  right  leg  and  ankle. 
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cure  for  said  disease  and  injuries,  plaintiff  suffered  loss  of 
the  salivary  glands  on  the  right  side  of  the  mouth,  throat, 
and  neck,  and  loss  of  a  portion  of  the  right  lower  jaw-bone, 
leaving  that  member  permanently  crippled  and  susceptible 
of  accidental  fractures,  and  causing  plaintiff  to  be  perma- 
nently disfigured  about  the  face,  jaw  and  neck.  Plaintiff 
was  unable  to  perform  his  ordinary  employment  and  business 
for  five  months,  and  paid  out  for  services  of  physicians  and 

surgeons,  nurses  and  medicines,  the  sum  of  dollars,- 

his  total  damage  being  the  sum  of dollars. 

Wherefore,  etc.^ 

647.     ACTIOX  FOR  DAMAGES  ALLEGED  TO  HAVE  BEEN  CAUSED 
BY  MALPRACTICE. 

Plaintiff  states  that  she  is  a  married  woman,  the  wife  of 
R.  W.,  and  that  on  the day  of ,19. .,  by  acci- 
dent fell  and  dislocated  her  right  shoulder;  that  at  that  time 
the  defendant  was  engaged  in  the  practice  of  medicine  and 
surgery  in  M.  county  in  this  state  and  held  himself  out  to  the 
community  in  which  he  and  plaintiff  resided  as  skilled  in  his 
said  profession ;  that  on  the  day  and  date  of  the  fall  and  in- 
jury aforesaid  to  plaintiff,  plaintiff  having  confidence  in  the 
skill  of  defendant,  employed  said  defendant  for  a  reasonable 
compensation  to  be  paid  by  plaintiff  to  him,  to  set  and  heal 
the  dislocation  or  fracture  so  as  aforesaid  received  by  her, 
and  defendant  in  his  capacity  undertook  to  treat  her  arm  and 
shoulder  for  said  injury  and  gave  her  and  her  husband  ex- 
plicit directions  for  caring  for  her  said  injury,  which  direc- 
tions she  followed  in  every  particular,  but  plaintiff  states 
that  defendant  so  negligently  and  unskillfuUy  conducted  him- 
self in  and  about  treating  said  dislocation  or  fracture  and  in 
attempting  to  reduce  the  same  and  heal  plaintiff's  said  in- 
juries, that  through  and  by  reason  of  his  negligence  and  un- 
skillfulness,  plaintiff's  said  arm  and  shoulder  grew  stiff,  and 
she  entirely  lost  the  use  of  the  same  and  through  said  negli- 
gence and  unskillful ness  she  is  left  in  a  deformed  condition 
to  such  an  extent  that  her  clothing  w'orn  in  the  usual  manner 
will  not  hide  the  deformity. 

3  Adapted  from  form  in  Roark  v.  Greeno,  61  Kan.  299. 
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of  her  right  hip  joint;  that  defendant  assured  plaintiff  and 
her  parents  at  that  time  that  the  reduction  of  said  partial 
dislocation  was  a  matter  attended  with  no  danger  and  readily 
and  easily  performed  and  that  he,  defendant,  could  reduce 
said  partial  dislocation  without  injury  to  plaintiff. 

Plaintiff  further  states  that  in  consideration  of  the  sum 
of dollars  paid  by  her  to  said  infirmary  the  defend- 
ant undertook  to  treat  plaintiff  for  said  so-called  partial  dis- 
location of  her  hip ;  that  the  defendant  represented  and  stated 
to  plaintiff  and  her  parents  that  he  would  treat  the  muscles 
and  tendons  about  plaintiff's  right  hip  osteopathically  until 
they  were  sufficiently  relaxed  before  he  could  reduce  said 
so-called  partial  dislocation  of  plaintiff's  right  hip  joint;  that 
defendant  from  the  date  aforesaid  did  manipulate  the  mus- 
(»les,  tendons  and  blood  vessels  about  plaintiff's  right  hip 
joint  until  about  when  he  determined  that  the  mus- 
cles and  tendons  about  plaintiff's  right  hip  were  sufficiently 
relaxed  and  he  then  and  there  undertook  to  reduce  the  so- 
called  partial  dislocation  of  plaintiff's  right  hip. 

Plaintiff  further  states  that  in  attempting  to  reduce  said 
partial  dislocation  of  plaintiff's  right  hip  joint  the  defendant 
negligently,  carelessly  and  unskillfuUy  took  plaintiff  by  her 
right  ankle  with  one  of  his  hands  and  about  the  knee  with 
the  other  and  with  force  and  violence  negligently,  unskill- 
fully  and  carelessly  forced  plaintiff's  right  leg  upwards,' 
towards  and  against  her  body  with  such  force  and  violence 
and  so  negligently,  carelessly  and  unskillfuUy,  that  he  gave^ 
to  plaintiff's  said  right  hip  joint  a  complete,  upward  and 
backward  dislocation.  Plaintiff  states  that  defendant  did 
not  reduce  the  so-called  partial  dislocation  of  her  right  hip, 
but  on  the  contrary  the  defendant  so  carelessly,  negligently 
and  unskillfuUy  treated  and  managed  plaintiff's  disease  and 
injury  to  her  right  hip  that  he  permanently  dislocated  the 
same  and  by  defendant's  careless,  negligent  and  unskillful 
conduct  in  treating  plaintiff's  right  hip  not  only  permanently 
dislocated  the  same,  but  injured,  stretched  and  tore  the  mus- 
cles, nerves,  tendons  and  blood  vessels  connecting  with  plain- 
tiff's right  hip  joint  and  as  a  result  of  defendant's  said  neg- 
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650.  Action  by  principal  against  agent  for  money  alleged  to  have 
been    fraudulently   retained    in    a    real    estate    transaction. 

ttSl.  Allegations  in  action  b}'  agent  against  principal  for  commission 
on  contract  to  sell  real  estate. 

652.  Action  for  commission  by  real  estate  broker. 

653.  Action  by  agent  for  commissions  on  orders  taken. 

•50.  ACTION  BY  PRINCIPAL  AGAINST  AGENT  FOR  MONEY 
ALLEGED  TO  HAVE  BEEN  FRAUDLXENTLY  RETAINED 
IN  A  REAL  ESTATE  TRANSACTION. 

The  plaintiffs  say  that  they  are  husband  and  wife,  and  that 

in  the  month  of ,  19. .,  they  were  the  owners,  as  their 

homestead,  and  in  possession  of  the  (describe  property)  ; 
that  the  defendants  are  partners  doing  buiness  under  the  firm 
name  and  style  of  D.  &  J.,  and  are  engaged  as  land  brokers, 
selling  land  for  people  on  commission;  that  in  said  month 

of   ,  19..,  the  defendants  solicited  these  plaintiffs  to 

list  their  said  land  with  said  defendants  for  sale,  and  it  was 
then  and  there  agreed  between  these  plaintiffs  and  the  de- 
fendants that  if  the  defendants  succeeded  in  selling  the  land 

for  the  sum  of   dollars  they  should  receive  as  full 

compensation  for  their  services  the  sum  of    dollars 

but  if  they  should  sell  the  said  land  for dollars  said 

defendants  were  to  receive  as  full  compensation  for  their 
services  in  making  such  sale  the  sum  of dollars. 

Plaintiffs  further  say  that  after  said  contract  was  made 
between  these  plaintiffs  and  the  defendants,  the  defendants 

sold  said  land  for  these  plaintiffs  for  the  sum  of  $ , 

and  the  defendants  falsely  and  wrongfully  and  with  the 
intent  and  purpose  of  cheating  and  wronging  these  plain- 
tiffs, represented  to  these  plaintiffs  that  they  had  sold  said 

Jand  for  only  $ ,  and  for  the  purpose  of  covering  up 

said    scheme  of   cheating,   wronging   and   defrauding   these 
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doUars  for  procuring  a  purchaser  at  the  sum  aforesaid,  said 
sum  to  be  paid  upon  such  terms  and  in  such  manner  as 
could  be  mutually  agreed  upon  between  the  purchaser  so 
procured  by  plaintiffs  and  the  said  defendant. 

3.    That  in  pursuance   of  said  agreement,  verbally   had 
between  plaintiffs  and   defendant,   said   plaintiffs   procured 
a  purchaser  for  defendant's  land  and  took  such  purchaser 
to  said  defendant,  and  such  purchaser,  so  as  aforesaid  pro- 
cured by  plaintiffs  for  defendant's  said  land,  and  the  said 
defendant  then  and  there  agreed  upon  the  sale  of  said  land 

for  the  aforesaid  sum  of   dollars,  and  agreed  upon 

the  times  and  terms  of  payment  thereof,  and  that  said  pur- 
chaser was  ready,  able  and  willing  to  pay  said  price  for 
said  land;  said  agreement  of  sale  between  the  purchaser, 
80  as  aforesaid  procured,  and  said  defendant,  as  to  the  price 
of  said  land  and  the  terms  of  payment  for  same,  being  verbal.^ 

6«L    ACTION  FOR  COMMISSION  BY  REAL  ESTATE  BROKER. 
Plaintiff  states  that  he  is  a  real  estate  agent  in  the  city  of 

,  county  of ,  State  of 

That  on,  to- wit, ,  19. .,  defendant  was  the  owner  of  a 

certain  house  and  lots  in  the  county  of   aforesaid ; 

that  the  said  defendant  requested  plaintiff  to  sell  or  assist  in 
the  selling  or  trading  of  said  property,  and  agreed  to  pay 

plaintiff  the  sum  of,  to-wit,   dollars  as  a  commission 

for   his  services   in  selling   or   assisting  in   the   selling   or 

trading  said  property ;  that  on,  to-wit,  the    day  of 

,  19. .,  defendant  sent  one  F.  S.  to  B.  H.  to  see  this 

plaintiff  and  have  him  show  said  property  to  him,  and  that 
thereupon  the  said  plaintiff  did  exhibit  the  said  property  to 
said  S.y  did  use  his  best  endeavors  to  negotiate  the  sale  or 
trade  of  said  property  to  said  S.  and  that  thereafter  on,  to- 
wit,   ,  19. .,  the  said  S.  did  trade  with  said  defendant 

and  thereby  became  the  owner  of  the  said   county 

property. 

2  Form   in  Long  v.  ThompsoD,  73  Kan.  76. 
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a  petition  that  a  certain  person  was  general  man- 
mpany,  and  that  on  behalf  of  the  company  he  prom- 
ver  its  roads,  is  a  sufficient  allegation  of  the  author- 
?r  judgment  for  plaintiff,  when  there  is  no  showing 

was  challenged  in   the  trial  court.    Atchison,  T. 

English,  38  Kan.   110. 

under  oath  an  allegation  that  a  principal  through 
ain  act  is  not  an  admission  that  the  principal  did 
of.    Leavenworth  Light  and  Heating  Co.  v.  Waler, 

n   for  commission   on  contract  to  sell   real  estate 
sufficient.    Johnson  v.  Huber,  80  Kan.  59L 
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B.  as  principals,  and  this  plaintiff  and  the  defendant  herein 

as  sureties. 

3,  Plaintiff  avers  that  thereafter  on  maturity  of  said 
note,  and  prior  thereto  the  said  firm  of  S.  B.  became  and 
were  insolvent,  and  refused  to  pay  said  note,  and  upon 
the   demand  of  the  payee  of  said  note,  at  maturity  being 

thereto  bound,   this  plaintiff  did   on    ,   19.., 

pay  to  the  order  of  said  L.  J.  6.,  the  amount  due  by  reason 

of  said  note,  being  then  the  sum  of dollars,  and  the 

said  L.  J.  6.  delivered  said  note  to  this  plaintiff,  who  has 
since  been  the  owner  and  holder  thereof  by  virtue  of  the 
premises  as  hereinbefore  stated.  A  copy  of  which  said  note 
ia  filed  herewith  as  a  part  hereof  and  marked  ** exhibit  A." 

4.  Plaintiff  further  avers  that  said  firm  of  S.  B.  have 
since  the  payment  of  said  note  by  this  plaintiff,  remained 
insolvent  and  have  not  paid  to  this  plaintiff  any  part  of 
said  debt  or  reimbursed  her  in  any  way  for  the  payment 
thereof,  although  often  requested  so  to  do;  and  that  the  de- 
fendant herein  has  not  paid  to  this  plaintiff  any  part  of 
said  debt,  nor  reimbursed  her  in  any  way  for  the  payment 
thereof,  although  often  requested  so  to  do;  and  that  said 
defendant  is  justly  indebted  to  this  plaintiff  for  his  propor- 
tionate share  of  said  surety  debt. 

5.  That  there  is  due  and  owing  to  plaintiff  from  the  de- 
fendant on  account  of  the  payment  of  said  note,  a  copy 
of  which  is  hereto  attached  and  marked  ** exhibit  A,'*  the 

sum  of dollars  together  with  interest  thereon  at  the 

rate  of    per  cent,  per  annum  from   , 

19. .,  until  paid. 

Wherefore,  plaintiff  prays  judgment  against  the  said  de- 
fendant for   dollars  and  for  costs  and  other  proper 

relief.' 

655.  ACTION  BY  SURETY  AGAINST  PRINCIPAL  AND  OTHERS 
ON  A  PROMISE  TO  INDEMNIFY  SURETY  AGAINST  LOSS 
BY  REASON   OF  SAID  SURETY  CONTRACT. 

Plaintiff  states  that  on  the   day  of   ,  19 . . , 

Mrs.  M.  B.  H.  was  conducting  a  hotel  in  L.,  in  the  State 

1  From  form  in  record  in  Strickler  v.  Gitchel,  14  Okla.  523. 

971 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


PRINCn*AL   AND   SURETY. 

defendant  A.  B.  on  a  note  dated day  of ,19. ., 

due   in    months  after   date  for  the  sura  of    

dollars,  payable  to  C.  D.  or  order.  Said  note  is  here>*ith 
filed,  marked  ** exhibit  A'^and  made  a  part  hereof. 

Plaintiff  states  that  when*  said  note  became  due  on  the 

day  of  ,  19..,  A.  B.  failed  to  pay  the  same 

and  plaintiff  was  compelled  to  pay  C.  D.,  the  payee  thereof, 

the  sum  of    dollars  in  discharge  of  said  note  and 

that  no  part  of  said  sum  of dollars  has  been  repaid  to 

plaintiff  by  defendant  A.  C. 

Wherefore   plaintiff  prays  judgment   for    dollars, 

interest  and  costs.^ 

657.  ACTION  BY  THE  SUltETY  ON  AX  APPEAL  BOND  AGAINST 
THE  PRINCIPAL  ON  SAID  BOND  AND  OTHERS  PRAYING 
FOR  EQUITABLE  RELIEF  AND  FOR  THE  SETTING  ASIDE 
OF  CERTAIN  DEEDS  OF  TRUST  EXECUTED  BY  THE 
PRINCIPAL,  ALLEGINC;  THAT  SAID  DEEDS  OF  TRUST 
ARE  FRAUDULENT. 

Plaintiff  for  cause  of  action  states  that  heretofore,  to-wit, 
on  or  about  the day  of ,  19. .,  he  signed  and 

3  Action  by  surety  before  paying  obligation.  In  an  action  by  sure- 
ties (Oklahoma)  against  their  principal  it  is  not  necessary  that  the 
jietition  should  allege  that  the  sureties  had  settled  or  paid  the  debt 
for  which  they  were  bound  by  tlieir  obligation  as  sureties.  Under 
**ection  546  of  the  Code  of  Civil  Procedure,  a  surety  may  maintain  an 
action  against  his  principal  to  obtain  indemnity  against  a  debt  or 
obligation  for  which  he  is  bound,  before  it  is  due  and  without  having 
first  paid  or  satisfied  the  same,  whenever  any  of  the  grounds  exist 
upon  which  an  order  of  attachment  may  issue.  Walton  v.  William.s, 
5  Ok  la.  642. 

A  inrety  on  a  matured  debt  may  maintain  action  against  the  prin- 
cipal to  compel  its  payment  without  showing  any  fraudulent  disposi- 
tion of  property  or  other  special  reasons  for  fearing  loss.  Hutchinson 
Wholesale  Grocer  Co.  v.  Brand,  79  Kan.  340. 

Surety  not  liable  for  trespass  of  officer.  A  petition,  in  an  action 
for  damages  for  trespass,  does  not  state  a  cause  of  action  against 
a  surety  on  the  official  bond  of  an  officer  charged  with  its  commission, 
nor  against  the  sureti^  of  a  defendant  therein,  who  was  plaintiff  in 
a  forcible  entry  and  detainer  action  out  of  which  grew  the  alleged 
tre>*pai»«,  where  it  fails  to  allege  that  such  sureties  contributed  thereto 
either  as  actors,  directors,  requesters,  aiders  or  abettors,  or  who  after 
its  commission  assumed  the  benefit  of  it.  Sanders  v.  Cline,  22  Okla. 
154. 
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C.  and  the  appeal  bond  executed  therein,  and  for  the  pur- 
pose of  defrauding  the  plaintiff  in  that  said  case,  to-wit,  the 

D.  T.  Co.,  and  defeat  the  payment  of  said  judgment  by  him, 
and  for  the  further  purpose  of  defrauding  this  plaintiff  by 
compelling  him  to  pay  the  said  judgment  of  Justice  C.  against 
saidS. 

Plaintiff  further  states  that  both  defendant  S.  and  V.  B. 
are  insolvent;  that  he  is  without  remedy  at  law  and  except 
by  the  interposition  of  a  court  of  equity  he  must  remain 
totally  remediless  in  the  premises  and  his  said  judgment  must 
remain  wholly  unpaid. 

Wherefore,  plaintiff  prays  for  a  decree  directing  that  in 
the  event  that  defendant  V.  B.  completes  said  sale  and  pays 

said  6.  said  sum  of dollars  said  G.  be  required,  after 

paying  such  amout  as  may  be  required  to  discharge  the  in- 
debtedness of  said  first  deed  of  trust  and  expenses  of  the 
sale,  to  pay  into  the  court  so  much  of  the  surplus  as  may  be 
necessary  to  pay  plaintiff's  judgment  and  costs,  as  well  as 
the  costs  of  this  suit,  or,  should  said  V.  B.  fail  to  complete 

said  sale  and  pay  said  sum  of dollars  to  trustee  A.  G., 

then  plaintiff  prays  for  a  decree  declaring  said  second  deed 
of  trust  inoperative  and  void  as  fraudulent  and  without  con- 
sideration, and  for  an  order  that  said  property  be  sold  by 
order  of  this  court,  subject  to  the  first  deed  of  trust  and  the 
proceeds  of  said  sale,  or  so  much  thereof  as  may  be  necessary 
to  be  applied  to  the  payment  of  plaintiff's  said  judgment 
and  costs,  as  well  as  the  costs  of  this  suit  and  such  other 
and  further  relief  as  the  court  may  deem  meet  and  just  in 
the  premises  and  the  circumstances  of  the  case  may  require. 
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founded  either  in  law  or  equity  and  is  a  cloud  upon  plain- 
tiff's title. 

Wherefore,  plaintiff  prays  the  court  that  defendant's  claim 
be  declared  null  and  void,  and  that  plaintiff's  title  to  said 
real  estate  be  quieted.^ 

65».  ACTION  TO  QUIET  TITLE  IX  PLAINTIFF  WHO  CLAIMS 
REAL  ESTATE  AS  HER  HOMESTEAD,  THE  HUSBAND 
HAVING  ABSCONDED,  AND  THE  PROPERTY  SOLD  BY 
TRUSTEE   IN   BANKRUPTCY. 

The  plaintiff  above  named  for  a  cause  of  action  against  the 
defendant  above  named,  alleges:  That  she  is  a  married 
woman  and  the  wife  of  J.  W.  W.,  and  that  she  has  a  family 
of  minor  children  whose  names  and  ages  are  as  follows: 
(here  set  out)  all  of  whom  are  living  with  and  are  being 
supported  by  and  cared  for  by  plaintiff. 

2.     That  plaintiff  is  a  resident  of  D.  county,   ,  and 

o^-ns  in  her  own  name  the  following  described  property 
(here  describe)  which  property  became  the  homestead  and 
Avas  lived  upon,  used  and  occupied  by  this  plaintiff  with  her 

said  family  from ,   ,  19. .,  or  thereabouts  until 

on  or  about  the day  of ,  19. .,  when  plaintiff 

removed   therefrom   temporarily   to   0.    C,    ,   for   the 

purpose  of  educating  her  said  minor  children  and  giving 
them  a  common  school  education,  there  being  no  school  facili- 
ties in  the  neighborhood  of  said  land,  and  plaintiff  is  now 
temporarily  residing  in  said  city,  but  intends  to  and  will 
return  to  the  above  tract  of  land  and  homestead,  and  again 
reoccupy  it.  as  her  home  with  said  minor  children  as  soon 
as   they   have   secured   the   rudiments   of   a   common   school 
education;  that  plaintiff  has  no  other  tract  of  laiid  which 
she  has  ever  used  or  occupied  as  a  homestead,  or  which  she 
can  use  or  occupy  as  a  homestead;  that  some  time  in  ....... 

19..,  plaintiff's  husband,  J.  W.  W.,  being  in  financial 
troubles,  the  nature  of  which  were  unknown  to  plaintiff,  and 
in  great  mental  distress  absconded  to  some  foreign  country' 
unknown  to  plaintiff,  and  has  never  since  returned,  and  is 
now   living  separate  and  apart  from  this  plaintiff  and   his 

1  Froirt  form  in  record  in  Monisen  v.  Mosier,  13  Okla.  41. 
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part  or  interest  therein,  was  illegal  and  contrary  to  law, 
and  that  said  sale  is  in  all  respects  irregular  and  void. 

Wherefore  plaintiff  prays  that  the  deed  of  conveyance  now 
held  by  the  said  T.  S.  P.  as  aforesaid,  be  canceled,  annulled 
and  held  for  naught;  that  the  defendant  be  adjudged  and 
decreed  to  have  no  right,  title  or  claim  in  and  to  said  tract 
of  land,  or  any  part  thereof,  and  for  such  and  further  relief 
as  may  be  equitable  and  just,  and  for  costs.^ 

680.     ACTION  TO  QUIET  TITLE. 

Plaintiff  alleges  that  he  is  in  the  quiet  and  peaceable 
I>ossession  of  the  following  described  real  estate  (here  de- 
scribe) in  B.  county,  Kansas,  and  has  been  for  more  than 
two  years  last  past;  that  he  has  the  equitable  title  to  said 
land  under  and  by  virtue  of  a  contract  of  purchase  from 
E.  W.,  the  then  owner  of  the  above-described  tract  of  land, 
who  has  since  died,  and  that  the  above-named  defendants 
are  his  heirs,  and  that  they,  the  said  defendants,  set  up  and 
claim  an  estate  and  interest  in  and  to  said  premises  ad- 
verse to  the  estate  and  interest  of  the  said  plaintiff  as  afore- 
said averred;  that  the  plaintiff  has  complied  with  all  the 
terms  and  conditions  of  said  contract  of  purchase  on  his 
part,  and  is  entitled  to  a  decree  in  his  favor  of  the  legal  title 
to  said  land. 

The  plaintiff  therefore  prays  that  the  sfSd  L.  W.,  Sr., 
C.  W.,  R.  W.  and  L.  W.,  Jr.,  be  compelled  to  show  their  title, 
and  that  it  may  be  determined  null  and  void  as  to  and  against 
said  title  of  the  said  plaintiff.^ 

eei.     SAME— ANOTHER  FORM. 

Plaintiff  states  that  he  is  the  owner  of  and  in  the  pos- 
session of  the  following  described  real  estate,  situated  in  B. 

3  Adapted  from  form  in  Womble  v.  Pike  and  Murphy,  17  Okla.  122. 

Potsetilon  of  land.  An  abandoned  wife  and  the  head  of  a  family 
of  minor  children  who  has  temporarily  removed  from  the  land  in 
question  to  a  city  to  educate  her  children  with  intent  to  return  to 
the  land  has  within  the  meaning  of  the  ptatute  possession  of  the  land 
sufficient  to  entitle  her  to  maintain  an  action  to  quiet  title.  Womble 
V.  Pike  and  Murphy,  17  Okla.  122. 

3  Form  in  Great  Bend  Land  and  Lot  Co.  v.  Cole,  52  Kan.  790. 
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the    day  of  ,  19. .,  or  the  same  will  be  taken 

as  true,  and  judgment  will  be  rendered,  quieting  the  title 
in  the  plaintiff  to  the  following-described  real  estate,  sit- 
uated in  H.  county.  State  of  Kansas,  to- wit:  (here  describe). 

Witness  my  hand  and  the  seal  of  said  court,  this   

day  of ,19... 

F.  O.  M.,  Clerk  District  Court.' 

•iForm  in  Dillon  v.  Heller,  39  Kan.  599. 

Description  of  real  estate  in  a  suit  by  publication  held  sufllicient  in 
Caldwell  v.  Bigger,  76  Kan.  49. 

What  petition  must  contain.  Conip.  I^w8  Okla.  1909,  sec  6122; 
Gen.  Laws  of  Kan.   1909,  sec.  6213. 

When  the  plaintiffs  in  a  foreclosure  suit  attack  certain  tax  deeds, 
net  up  by  a  party  interpleading  in  the  case,  and  ask  that  their  title 
be  quieted  as  against  such  tax  deeds,  they  should  show  some  title 
in  the  mortgagor,  to  entitle  them  to  a  judgment  and  decree.  Ordway 
V.  Cowles,  45  Kan.  447. 

Where  a  plaintiff  alleges  that  he  is  the  legal  owner  of  and  in  the 
actual  possession  of  a  quarter  section  of  land;  that  he  is  a  married 
man  and  the  head  of  a  family;  that  the  defendant  s^ts  up  some  title 
to  the  land  under  a  conveyance  from  a  grantor,  who  has  fraudulently 
obtained  from  the  plaintiff  a  deed  in  which  his  wife  did  not  join, 
and  asks  that  his  title  thereto  be  quieted, — the  wife  is  not  a  necessary 
party  plaintiff.     Davies  v.  Cole,  28  Kan.  184. 

A  petition  which  alleges  that  the  plaintiff  ^'has  the  legal  title  to, 
and  is  in  the  peaceable  possession  of,  the  property  in  controversy," 
describing  it,  and  that  the  defendant  "sets  up  and  claims  an  estate 
and  interest  in  and  to  said  premises  adverse  to  the  estate  and  interest 
of  the  said  plaintiff  so  as  aforesaid,"  and  then  prays  that  the  de- 
fendant "may  be  con^pelled  to  show  his  said  title,  and  that  it  may 
be  determined  to  be  null  and  void  as  against  the  said  title  of  the 
plaintiff,"  will  be  held  sufficient,  wiien  such  petition  is  attacked  by  an 
objection  to  the  introduction  of  any  evidence  under  it.  Cartwright  v. 
McFadden,  24  Kan.  473. 

In  an  action  to  quiet  the  title  to  several  lots  of  land,  and  where 
the  allegations  of  the  petition  are  unquestionably  good  as  to  a  part 
of  them,  a  general  demurrer  thereto  that  the  petition  does  not  state 
sufficient   facts  cannot   be  sustaineil.     Aldrich   v.    Boice,   56  Kan.    170. 

The  plaintiff  may  assert  his  right  because  of  adverse  possession 
and  also  set  up  a  tax  title  which  he  has  purchased,  and  he  cannot 
be  compelled  to  elect  as  to  which  he  will  rely  upon.  Liebheit  v.  En- 
n>ht,   77  Kan.  321. 

Petition  held  to  state  a  good  cause  of  action  for  discovery  and 
relief.     Bowdish  v.  Metzger,  71  Kan.  753. 

Possession   to    maintain    (Kansas    and    Oklahoma).    The    plaintiff 
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And  the  said  plaintiffs  further  allege  that  P.  F.,  one 
of  the  above-named  defendants,  or  his  co-defendant,  J. 
A,  H.,  in  his,  the  said  F.'s  name,  sets  up  and  claims  an  es- 
tate and  interest  of  the  said  plaintiffis  in  and  to  said  prem- 
ises, which  said  estate  and  interest  the  plaintiffis  believe  is 
claimed  under  and  by  virtue  of  a  pretended  tax  deed  issued 

on  the day  of ,  19. .,  by  A.  C.  A.,  treasurer 

of  D.  county,  Nebraska,  and  recorded  in  book    of 

deeds,  page ,  in  the  office  of  the  register  of  deeds  of 

D.  county,  Nebraska,  pretending  to  convey  the  said  premises 

to  said  F.,  under  a  purchase  of  said  premises  on  the 

day  of ,  19. .,  at  a  treasurer's  sale  for  the  taxes  of  19. ., 

And  the  said  plaintiflfe  further  allege  that  said  treasurer's 
deed  is  null  and  void,  and  conveys  no  title  to  said  premises 
to  the  said  F.,  but  that  said  claim  and  interest  in  said  prem- 
ises, by  virtue  of  said  pretended  deed,  thereby  beclouds  the 
title  of  the  plaintiffs  thereto,  and  if  the  said  F.  has  any  in- 
terest in  said  premises  it  is  only  the  interest  of  a  lienor  who 
has  paid  taxes  on  said  property. 

But  the  aforesaid  plaintiffs  allege  that  the  said  F.  himself 
did  not  pay  any  taxes  or  purchase  said  property,  or  re- 
ceive the  certificates  from  the  treasurer  of  D.  county  for 
the  purchase  of  said  property,  but  that  said  taxes  were  paid 
and  purchase  made  by  said  J.  A.  H.,  one  of  the  defendants 
in  this  case,  who  at  that  time  claimed  the  title  to  said  prem- 
ises, and  that  he  paid  said  taxes  in  the  name  of  P.  F.,  and 
had  the  treasurer  issue  the  certificates  of  sale  and  the  pre- 
tended deed  in  the  name  of  the  said  F.,  but  for  his,  the 
said  H.'s  benefit;  and  for  the  protection  of  the  title,  which 
he  claimed  to  hold,  of  said  property. 

And  the  plaintiffs  allege  that  the  said  J.  A.  H.  and  L. 
R.,  defendants,  as  lienors,  by  reason  of  having  paid  certain 

in  different  counties  where  the  defendants  were  not  the  same.    Jones 
V.   Investment  Co.,  79  Kan.  477. 

Amending  petition.  A  petition  in  a  suit  to  quiet  title  may  be 
amended  before  answer  so  as  to  change  the  action  to  one  in  ejectment, 
where  no  prejudice  to  the  defendant  results.  Curtis  v.  Schmehr, 
69    Kan.    124. 

Amendment  in  particular  case.     Newell  v.  Newell,  14  Kan.  160. 
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taxes  on  said  property,  or  otherwise,  have  some  pretended 
interest  in  the  premises,  which  beclouds  the  title  of  the  plain- 
tiffs thereto.  And  the  said  plaintiffs  hereby  offer  and  stand 
ready  to  pay  any  and  all  claims,  with  lawful  interest,  which 
the  defendants  have  against  said  premises  by  reason  of  taxes 
or  assessments  paid  by  them,  which  have  been  lawfully 
assessed  against  said  premises,  and  which  the  plaintiffs  ought 
in  equity  to  pay.^ 

665.     ACTION  TO  QUIET  TITLE  TO  CERTAIN  REAL  ESTATE  AS 
AGAINST  CERTAIN   HEIRS   CLAIMING   ADVERSELY. 

Plaintiff  for  his  cause  of  action  states : 

That   he   is,   and   has   been   for   about    years,   the 

owner  and  in  possession  of  the  following  described  property, 
to- wit:  (here  describe) ;  that  he  purchased  said  land  of  one 
J.  C.  prior  to  the  year  19 . . ,  for  a  valuable  consideration ; 

that  on  or  about ,   ,  19. .,  a  deed  to  said  land 

was  made  by  said  J.  C.  to  one  A.  W.  C,  a  brother  of  plain- 
tiff; that  said  deed,  which  is  duly  recorded  in  the  records 
of  deeds  of  said  county,  was  made  without  consideration  and 
with  the  purpose  and  intent  of  him,  the  said  J.  C,  wlio  at 
the  time  was  old  and  icfirm,  that  said  land  should  be  con- 
veyed by  said  A.  W.  C.  to  the  plaintiff,  who  was  absent 
from  the  home  of  said  parties  in  N.  H.  and  engaged  in 
business  in  M.;  soon  after  the  making  of  said  deed,  to-w'it, 

,    ,   19..,  said  A.  W.   C.   suddenly  died;   very 

soon  after  his  death,  P.  G.  C,  his  widow,  at  the  request 
of  J.  C.  and  one  F.,  a  lawyer  and  near  friend,  deeded  said 
land  to  plaintiff,  acting  for  herself  and  as  guardian  of  her 
three  minor  children,  defendants;  but  said  deed  was  not 
recorded  and  has  since  been  lost;  that  plaintiff  has  been  in 
continuous  and  undisputed  possession  of  said  land  from 
19. .   to  the  present  time  and  has  paid  all  the  taxes  thereon 

since   said   date,   amounting  to   about    dollars ;   that 

about    ,   19 . . ,   defendants   herein,   the   legal    heirs   of 

said  A.  W.  C,  made  a  deed  to  this  plaintiff  for  said  land, 
understanding  at  the  time  that  said  deed  was  for  the  pur- 

7  Form   in  Rnldridge  v.  Foiist,   28   Nob.  2.")0. 
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pose  of  placing  the  legal  title  to  said  land  of  record  in  plain- 
tiflf;  said  deed  is  duly  recorded  in  book  '*Q"  of  deeds  for 

said  county,  at  page    ;  that  plaintiff  claims  title  to 

said  land  in  fee  and  defendants  claim  an  estate  or  interest 
adverse  to  plaintiff  which  is  without  any  right  whatever, 
and  that  they  have  no  interest  or  estate  in  said  premises  or 
any  part  thereof.  Plaintiff  prays  that  all  adverse  claims  of 
defendants  may  be  determined  by  decree  of  court;  that  said 
deed  from  J.  C.  to  A.  W.  C.  may  be  declared  null  and  void; 
that  by  decree  it  be  declared  that  defendants  have  no  estate 
or  interest  whatever  in  and  to  said  land;  that  the  title  of 
plaintiff  be  declared  good  and  valid;  that  defendants  be 
barred  from  asserting  any  claim  whatever  to  said  lands  ad- 
verse to  plaintiff,  and  that  plaintiff  have  general  relief.^ 

8  Form  in  Clark  v.  Clark,  21   Neb.  402. 

Wliat  petition  must  contain.  A  petition  in  an  action  in  the  nature 
of  an  action  quia  timet  to  remove  a  cloud  from  the  title  of  land, 
which  fails  to  contain  an  allegation  that  the  plaintiff  owns,  or  claims 
^iuch  land,  or  has  title  thereto,  is  demurrable.  Brewer  v.  Board  of 
t'onimissionei's  of  Merrick   County,    15   Neb.    180. 

A  petition  should  state  facts,  showing  the  character,  nature,  extent, 
and  invalidity  of  the  defendant's  claim  which  constitutes  the  cloud 
upon  the  plaintifT's  title  to  the  lands  in  question.  McDonald  v.  Early, 
1.3    Neb.  63. 

When,  in  an  action  to  quiet  title,  the  petition  sets  forth  the  adverse 
title  or  interest  in  general  terms,  but  without  especial  or  particular 
(lef^ription,  the  pleading  is  not  for  that  reason  obnoxious  to  a  general 
(loniurrer,  but  the  remedy  of  the  defendant  is  a  motion  to  require  the 
petition  to  be  made  more  definite  and  certain.  State  ex  rel.  v.  Alter, 
80   Neb.  405. 

In  an  action  to  quiet  title  to  real  estate  the  plaintiff  may  allege 
in  his  petition  as  many  claims  of  ownership  as  he  may  have.  Draper 
V.    Taylor,   58   Neb.   787. 

Where  a  petition  to  quiet  title  states  that  defendant  has  no  interest 
in  the  land,  but  claims  an  unfounded  dower  interest  therein,  a  reply 
alleging  the  claim  is  unfounded  by  reason  of  defendant's  non-residence 
does  not  introduce  a  new  cause  of  action.  iMiner  v.  Morgan,  83  Neb. 
400. 

An  allegation  in  a  pleading  that  the  grantor  made  and  executed  a 
deed,  includes  all  acts  essential  to  the  completion  of  the  muniment 
of  title, — the  delivery  of  the  instrument  to  the  grantee  as  well  as 
the  signature  of  the  grantor.     Brown  v.  Westerfield,  47  Neb.  300. 

Possession  to  maintain   action    (Nebraska).     Any   person   claiming 
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RAILROADS. 

666.     Action  for  damages  for  value  of  barn  burned  by  flr6  alleged  to 

have  been  set  by  sparks  from  locomotive. 
6457.     Action   against   railroad   company    for   damages   caused   by   fire 

set    from    sparks    from    locomotive,    burning    plaintiff's    grass 

and  trees. 

668.  Action  for  damages  for  loss  by  fire  alleged  to  have  been  started 

by  sparks  from  a  locomotive. 

669.  Action  for  damages  arising  from  fire  alleged  to  have  been  started 

by  sparks  from  a  locomotive. 

670.  Action  for  damages  resulting  from  fire  set  by  locomotive. 

671.  Allegations  of  negligence,  first,  in  permitting  combustible  sheds 

and  buildings  on  right  of  way,  second,  incompetent  and  un- 
skillful agents  in  charge  of  locomotives,  and  third,  failure  to 
supply  suitable  spark  arresters. 

672.  Allegation  of  negligence  in  action   for   damages  caused  by  fire 

set  by  locomotive. 

673.  Allegations  of  negligence  in  an   action  for  damages  caused  by 

fire  set   by  sparks  from  a   locomotive. 

674.  Allegation  of  negligence  in  an  action  for  damages  caused  by  the 

escape  of  fire  from  a  locomotive. 

675.  Allegations  of  negligence  in  action  for  damages  caused  by  fire 

escaping  from  a  right  of  way  while  burning  dry  grass  thereon. 

676.  Allegation  of  plaintiff  and  prayer  asking  attorney  fee,  in  cases 

of  damages  caused  by  fire  set  by  railroad  company. 

677.  Action  against  a  railroad  company  for  damages  for  killing  stock 

alleging  defective  and   insufficient  fences. 

678.  Action  for  damages  for  value  of  stock  killed  by  railroad  company 

on  its  right  of  way. 

679.  Action  for  damages  against  railroad  company  for  killing  stock, 

alleging  failure  to  fence  track. 

680.  Action  to  recover   damages   for  killing  and   injuring  plaintiff's 

horses  on  defendant's  right  of  way  alleging  negligence  in 
maintaining  insufficient  gate  and  in  frightening  horses. 

681.     Allegations  that  defendant  assumed  control  of  line  of   railway 
and  became  liable  for  damages. 

682.      Action  against  a  railroad  company  for  damages  for  obstructing 
the  means  of  access  to  plaintiff's  property  by  building  a  rail- 
road in  the  street  in  front  of  his  property. 
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\Yluch  consumed  same,  and  damaged  plaintiff  herein  in  the 
suQi  of  $ .,  the  aforesaid  value  of  said  barn. 

That  to  the  best  of  plaintiff's  knowledge,  information  and 
belief  the  number  of  the  locomotive  engine  which  set  said 

iire  was  engine  number   ,  the  train  number    ; 

that  plaintiff  is  unable  to  give  the  names  of  the  engineer 
and  fireman  that  operated  said  engine. 

Wherefore,  premises  considered,  plaintiff  prays  judgment 

for  the  said  sum  of  $ and  for  all  his  costs  herein  laid 

out  and  expended.' 

687.  ACTION  AGAINST  RAILROAD  COMPANY  FOR  DAMAGES 
CAUSED  BY  FIRE  SET  FROM  SPARKS  FROM  LOCOMO 
TIVE,  BURNING  PLAINTIFF'S  GRASS  AND  TREES. 

1.  The  plaintiff  for  cause  of  action  alleges  that  the  de- 
fendant  is  a  corporation  duly  organized  under  the  laws  of 

the  State  of  That  for  more  than  one  year  last  past 

it  has  owned  and  operated  a  railroad  from  east  to  west  through 
H.  covmty , 

2.  That  on  the day  of ,  19. .,  the  plaintiff 

was  the  o^Tier  in  fee  simple  of  the  (describe  premises)  in 
11.  county,  Nebraska,  and  was  in  possession  of  said  premises 
and  was  the  owmer  of  all  hay  and  grass  growing  thereon  and 
was  also  the  owner  of  all  trees  growing  thereon. 

3.  That  on  said day  of ,  19. .,  the  railroad 

of  the  defendant  was  being  operated  by  the  defendant  and 
it  had  trains  and  engines  running  thereon  and  that  said 
railroad  lay  to  the  south  of  said  tract  of  land.  That  the 
defendant  then  owned  and  was  then  operating  a  gravel-pit 
along  this  said  railroad,  one  mile  and  a  half  to  the  south  and 
east  of  said  premises  above  described,  and  on  said  date  the 
defendant  was  operating  an  engine  and  train  of  cars  at  and 
in  the  vicinity  of  said  gravel-pit,  and  that  the  defendant  and 
its  agents  and  servants  carelessly  and  negligently  caused  and 
permitted  sparks  and  coals  of  fire  to  be  emitted  and  thrown 
from  said  engine  into  and  upon  grass  and  rubbish  which  was 

»  From    form   in   St.   Louis   &    San    Francisco   Railroad   Company   v. 
Shannon,  25  Okla.  754. 
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,  19. .,  they  set  out  a  fire  along,  upon  or  near  their 

right  of  way  and  railroad  at  a  point,  upon,  along  or  near  their 
right  of  way  where  the  same  crosses  the  northeast  quarter  sec- 
tion    M.  county,  Kansas,  and  thereby  occasioned  and 

caused  the  said  fire  to  burn  over  and  destroy  (describe  prop- 
erty destroyed  and  value  of  same),  damaging  the  plaintiff  in 

the  reasonable  aggregate  value  or  sum  of  $ ,  by  reason 

of  the  said  defendants  having  set  out  the  said  above  fire.  The 
said  apple  trees  were  set  out  and  growing  upon  a  part  of  the 
land  burned  over  by  said  fire,  the  same  being  a  part  of  the 
tract  of  land  above  described,  and  being  a  bearing  orchard. 
Said  trees,  orchard  and  lands  being  the  property  of  the  plain- 
tiff at  that  time  and  has  been  at  all  times  since. 

That  the  said  defendants  set  out  the  said  fire  in  the  opera- 
tion of  their  said  trains  along  said  right  of  way  at  said  time. 

That  the  said  plaintiff  demanded  of  the  defendants  and  each 

of  them  by  written  notice  and  demand,  on  or  about  the 

day  of   ,  19..,  payment,  for  the  said  damages  in  the 

sum  of  $ ;  but  the  said  defendants  and  each  of  them 

have  wholly  failed,  refused  and  neglected  to  pay  the  same 
or  any  part  thereof. 

That  the  plaintiff  has  been  reasonably  required  in  the  prose- 
cution of  this  action  and  occasioned  the  expense  of  employing 
an  attorney  at  law  to  render  services  in  the  prosecution  of 
this  action,  and  that  the  said  services  are  of  the  reasonable 
value  of  $ 

Wherefore,  the  plaintiff  prays  judgment  against  the  defend- 
ants and  each  of  them  in  the  sum  of  $ ,  with  interest 

thereon  at  the  rate  of per  cent,  per  annum  from  the 

day  of   ,  19 . . ,  and  that  he  have  and  recover 

of  and  from  the  defendants  and  each  of  them  the  sum  of 
$ and  for  his  expenses  and  attorney's  fees  and  ex- 
penses as  aforesaid,  and  for  the  costs  of  this  action.' 

»  From  form  in  record  in  St.  L.  &  S.  F.  Rd.  Co.  v.  Noland,  75  Kan. 
691. 
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670.     ACTION  FOR  DAMAGES  RESULTIXG  FROM  FIRE  SET  BY 
LOCOMOTIVE. 

Plaintiff  complains  of  defendant  and  alleges : 

That  this  plaintiff,  on  the day  of ,19. .,  and 

for  a  long  time  prior  thereto,  was  the  owner  of,  and  possessed 
of  the  following  described  lands,  to- wit:  (here  describe),  upon 
which  said  lands  there  were  growing  and  standing  large  and 
valuable  trees,  shrubs,  vines,  apples,  rick  of  straw,  as  follow, 
to- wit:  (here  set  out),  consisting  of  trees,  vines,  bushes,  ap- 
ples and  straw,  were  the  property  of  this  plaintiff,  and  were 
of  the  aggregate  value  of  dollars. 

Plaintiff  says  that  on  or  about  the day  of , 

19. .,  the  said  defendant  was  operating  its  said  railroad  here- 
inbefore mentioned,   and   did  run  a  large  passenger  train, 

No.   . . ,  drawn  by  locomotive  engine,  numbered ,  along 

and  over  said  railroad  in county,  Kansas,  and  when 

said  passenger  train,  and  locomotive  or  engine,  was  passing 

through  and  over  said  (here  describe)  at  about o'clock 

M.  of  that  day  near  to  this  plaintiff's  land,  said  defend- 
ant, carelessly,  negligently,  and  unlawfully  permitted  large 
flames  and  sparks  of  fire  and  live  cinders  to  escape  from  its 
said  locomotive  or  engine,  by  carelessly,  negligently  and  un- 
lawfully failing  to  provide,  and  have  suflBcient  safety  screens 
or  spark  arresters  attached  to  its  said  engine  to  prevent  fire 
and  sparks  from  escaping  from  its  said  locomotive  or  engine, 
and,  by  reason  of  the  said  defendant's  negligent,  unlawful 
and  careless  manner,  in  which  it  was  operating  said  railroad, 
the  grass  beside  said  line  of  railroad,  and  on  said  defendant's 
right  of  way  became,  and  was,  ignited  by  and  from  sparks  and 
coals  of  fire  emitted  and  thrown  from  its  said  locomotive  or 
engine. 

Plaintiff  says  that  the  said  defendant  carelessly,  negligently, 
and  unlawfully  permitted  tall  grass  and  weeds,  and  a  large 
amount  of  combustible  material  to  grow,  be,  and  remain  on 
the  right  of  way  of  the  said  railroad  company,  and  by  reason 
of  said  defendant's  said  careless,  negligent,  and  unlawful 
manner  of  operating  said  railroad  by  failing  to  provide  suffi- 
cient safety  screens  and  spark  arresters  for  its  said  engine  or 
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locomotive,  and  permitting  said  grass, 
material  to  grow,  be,  and  remain  on  i 
permitted  fire  and  sparks  to  escape  f] 
or  engine,  and  which  said  fire  and 
thrown,  or  permitted  to  escape,  or  b( 
locomotive  or  engine,  the  grass,  weeds, 
ble  material  so  carelessly,  negligently  j 
ted  to  be  and  remain  along  by,  and  a 
railroad,  became  and  was  ignited;  ai 
carelessly,  negligently  and  unlawfully 
spread  and  communicate  to  the  prerais 
which  said  fire  burned  and  destroyed  1 
peach  trees,  seedling  peach  trees,  wa 
plum  trees,  hedge  fences,  gooseberry 
blackberry  vines  or  bushes,  apples  and 
forth,  and  the  property  of  this  plainti: 
sum  of dollars.' 

671.  ALLEGATIONS  OF  NEGLIGENCE,  1 
COMBUSTIBLE  SHEDS  AND  BUI 
WAY,  SECOND,  INCOMPETEX' 
AGENTS  IN  CHARGE  OF  LOCO 
FAILURE  TO  SUPPLY  SUITABLE 

Plaintiff  alleges  that  on  the ( 

said  city  of  E.,  county  and  state,  said  ( 
pany,  contrary  to  its  duty  in  that  rei 
agents  and  servants,  carelessly  and  ne^ 
and  keep  its  grounds  and  right  of  wa; 
clear  from  dry  and  combustible  materi 
negligently  permitted  dry  and  combusi 
wooden  buildings  with  wooden  roofs  t 
its  said  grounds  and  right  of  way  clos( 
and  where  they  were  liable  to  and  wou 
and  fire  from  its  engines. 

That  each  and  every  engineer  and 
and    the    firemen    of    the    engine    anc 
fendant  railway  company   which  star 

•''»  Sustained   a^inst   demurrer    in   Missouri 
Co.   V.   Lycan,   .57   Kan.   635-638. 
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and  about  the  time  of  its  starting,  and  for  a  long  time  prior 
thereto  had  been,  habitually  incompetent,  inexperienced,  un- 
skillful, negligent  and  careless,  of  each  and  all  of  which  said 
defendant  railway  company  at  all  of  said  times  had  notice 
and  knowledge;  that  at  the  time  when  said  fire  was  started 
said  engineer  and  engineers,  fireman  and  firemen,  by  reason 
of  such  incompetence,  inexperience,  unskillfulness,  negligence, 
and  carelessness,  ran,  operated  and  handled  such  engine  and 
engines  in  an  unskillful,  incompetent,  improper,  negligent  and 
careless  manner  and  by  reason  thereof  said  fire  was  started. 

And  that  none  of  the  engines  of  said  defendant  railway 
company  which  was  used  and  operated  on  said  railroad  at  said 
place,  at  and  about  the  time  of  the  setting  out  and  communi- 
cating of  said  fire,  was  supplied  with  suitable  and  safe  spark- 
arresters  and  netting,  in  good  order  and  safe  condition,  but 
plaintiff  is  unable  to  allege  more  specifically  the  particular 
engines  in  question,  or  the  details  of  the  unsuitableness  and 
lack  of  safe  condition,  design  and  order  of  said  spark-ar- 
resters and  netting. 

That  at  said  time  and  place,  in  the  operation  by  said  de- 
fendant railway  company  of  its  said  railroad,  one  or  more 
of  the  engines  used  and  operated  by  the  defendant  railway 
company,  by  itself  and  its  agents  and  servants,  set  out  and 
communicated  fire ;  that  said  fire  was  caused  by  the  operation 
of  said  railroad  and  was  set  out  and  communicated  by  reason 
and  as  the  result  of  each  and  every  of  the  particular  acts, 
conduct,  omissions  and  defaults  of  and  in  the  carelessness  and 
negligence  of  said  defendant  railway  company,  and  of  its 
agents  and  servants,  as  hereinbefore  stated;  that  said  fire 
ignited  and  burned  the  wooden  sheds  and  wooden  buildings 
with  wooden  roofs  hereinbefore  referred  to,  upon  the  grounds 
and  right  of  way  of  the  defendant  railway  company,  and 
spread  and  communicated  continuously  and  forthwith  to  the 
said  premises  of  the  plaintiff,  and  his  real  and  personal  prop- 
erty situated  thereon.* 

•  Form   in  Sprague  v.  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.,   70 
Kan.   359. 

Xtemag^s   by   Are,   atatntory   provisions.     Gen.    Stat,   of   Kan.    1909, 
aec.   7079. 
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and  other  material,  and  without  any  fault  of  plaintiff,  it  was 
eommunieated  to  the  leased  premises  in  possession  of  plain- 
tiff/ 

678.  ALLEGATIONS  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DAM- 
AGES CAUSED  BY  FIRE  SET  BY  SPARKS  FROM  A  LOCO- 
MOTIVE. 

That  on  the day  of ,  19- .,  said  defendant  con- 
trolled and  operated  a  certain  railway  known  as  the  C,  K.  & 
N.  railway,  Avith  the  track,  cars,  locomotives  and  other  ap- 
purtenances thereunto  belonging,  which  said  railway  runs  in 
and  through  K.  county,  in  this  state.     That  on  or  about  the 

day  of ,  19-  -J  said  defendant,  its  agents,  servants 

and  employees,  in  the  operation  of  and  the  running  of  its 
trains  on  its  said  railway,  negligently  and  carelessly  permit- 
ted its  locomotive  to  emit  sparks  and  fire  into  the  dry  grass 
and  weeds  along  the  right-of-way,  and  the  land  adjoining 
thereto,  at  or  near  the  town  of  M.,  in  said  K.  county,  which 
said  sparks  and  fire  ignited  and  set  fire  to  the  prairie  grass  and 
weeds  along  said  right-of-way  and  the  adjoining  lands ;  which 
said  fire  so  started  as  aforesaid,  spread  and  burned  continu- 
ously to  and  over  the  plaintiff's  premises  above  described, 
burning  the  grass  on  plaintiff's  said  lands,  and  in  her  said 
pasture,  thereby  destroying  plaintiff's  grazing  lands  and  dam- 
aging plaintiff's  fence  by  burning  the  posts  and  wire  thereof; 

and  burning   tons,  or  thereabouts,  of  plaintiff's  hay 

in  the  stack,  and  burning  and  killing  the  said  timber  and 
young  trees  standing  and  gro\ving  along  and  near  the  said 
K.  creek.* 

•74.  ALLEGATION  OF  NEGLIGENCE  IN  AN  ACTION  FOR  DAM 
AGES  CAUSED  BY  THE  ESCAPE  OF  FIRE  FROM  A  LOCO- 
MOTIVE. 

That  the  defendant  managed  its  train  carelessly  and  negli- 
gently and  failed  to  employ  suitable  means  to  prevent  the  es- 
cape of  fire  from  the  engine  that  was  attached  to  and  drawing 

T  Mimouri,  Kansas  and  Texas  Ry.  Co.  v.  Traxon,  77  Kan.  821.  A 
tnotion  to  make  this  bill  of  particulars  more  definite  and  certain,  re- 
€mMng  the  giving  of  the  number  of  the  engine,  was  overruled. 

8  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  McBride,  54  Kan.  172. 
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ere.  allegation  of  plaintiff  and  prayer  asking  at- 
torney FEE,  IN  CASES  OF  DAMAGES  CAUSED  BY  FIRE 
SET  BY  RAILROAD  COMPANY. 

Plaintiff  states  that  it  is  necessary  for  him  to  employ  an 
attorney  to  prosecute  his  suit  against  the  defendant  to  recover 
damages  which  he  has  sustained  and  states  that  he  has  em- 
ployed an  attorney  so  to  do  and  to  file  the  petition  in  this 
case  and  prosecute  the  same  and  take  such  other  steps  as  are 
necessary  in  the  prosecution  of  this  suit  and  that  his  services 
are  reasonably  worth  the  sum  of dollars. 

Wherefore  he  asks  for  judgment  for  attorney  *s  foes  for  the 

sum  of dollars,  in  addition  to  damages  sustained  by 

reason  of  the  loss  as  set  out  in  this  petition.^^ 

077.  ACTION  AGAINST  A  RAILROAD  COMPANY  FOR  DAMAGES 
FOR  KILLING  STOCK  ALLEGING  DEFECTHK  AND  IN- 
SUFFICIENT FENCES. 

The  plaintiff  for  cause  of  action  against  the  defendant  al- 
leges : 

The  defendant  is  a  corporation  operating  a  line  of  railroad 
in  said  county  and  state. 

On  or  about  the  ......  day  of ,  19 . . ,  at  a  point  near 

or  on  section    ,  in  township    ,  nortli  in  range 

west,  in  said  county^  defendant  willfully,  negligently 

and  carelessly  ran  an  engine  and  train  of  cars  against  one  bay 

51  Adapt etl  from  form  in  St.  Louis  and  San  Francisco  Ry.  Co.  v. 
Snaveley,  47  Kan.   637. 

Form  of  petition  in  action  for  damages  alleged  to  have  been  caused 
by  fire  set  by  sparks  escaping  from  a  locomotive.  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Snaveley,  47  Kan.  637. 

Form  of  petition  in  action  for  damages  for  loss  of  young  trees  de- 
stroyed by  fire  set  by  sparks  from  a  locomotive.  Fremont,  E.  &  M.  V. 
R.  Co.  V.  Crum,  30  Neb.  70. 

Allegations  in  action  for  damages  for  loss  of  buildings  alleged  to 
have  been  burned  by  fire  set  by  locomotive.  Union  Pac.  Ry.  Co.  v. 
Keller,   36  Neb.   189. 

Form  of  petition  in  action  by  owner  of  land  against  a  railroad 
company  for  damages  for  entering  upon  his  land  and  constructing  a 
railroad.     Chicago,  K.  &  W.   Ry.   Co.  v.  Abbott,  44  Kan.    170. 

Action  agrainst  a  railroad  company  to  recover  statutory  penalty 
'or  receiving  and  transporting  game.  Comp.  Laws  Okla.  1009.  sec. 
.611;    Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Ty.  of  Okla.,  25  Okla.  23S. 
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guard  where  said  public  highway  crosses  the  railway  of  said 
defendant,  sufiScient  to  prevent  domestic  animals  from  pass- 
ing from  said  highway  over  and  upon  the  tracks  and  right 
of  way  of  said  railway  company,  and  had  thereby  failed  to 
enclose  its  said  railway  with  a  good  and  lawful  fence,  suffi- 
cient to  prevent  domestic  animals  from  going  and  being  on 

such  railway;  that  on  said day  of ,19. .,  the 

said  plaintiff  owned  and  was  possessed  of  the  following  horses 
and  mules,  to- wit:  (describe  property,  giving  value  of  each). 

All  of  the  aggregate  value  of  $ ;  which  horses  and  mules 

then  and  there  by  reason  of  the  neglect  and  omission  of  said 
defendant  to  construct  and  maintain  said  cattle  guard  and  to 
enclose  its  said  railway  at  that  point  with  a  good  and  sufficient 
fence  to  prevent  domestic  animals  from  going  upon  its  said 
railway,  and  where  said  railway  might  properly  have  been 
securely  fenced,  and  without  any  fault  or  negligence  on  the 
part  of  this  plaintiff,  strayed  from  said  public  highway  over 
and  upon  the  track  and  line  of  said  railway ;  and  were  there- 
after, on  or  about  the  said day  of ,19. .,  in  said 

county  of  J.  and  State  of  Kansas,  run  against  and  killed  by 
a  locomotive  and  cars  operated  and  managed  by  defendant's 
servants,  to  the  damage  of  the  said  plaintiff  in  the  said  sum 

of dollars ;  that  thereafter,  to-wit ;  on , 

19. .,  the  said  plaintiff  duly  demanded  of  and  from  said  de- 
fendant, pay  for  the  value  of  said  horses  and  mules  so  killed 
by  it,  and  aforesaid,  by  serving  and  delivering  to  H.  B.  B., 
who  was  then  and  there  ticket  agent  and  station  agent  bf  said 
defendant  at  its  station  at  M.,  Kansas,  a  written  demand, 
which  demand  was  in  the  words  and  figures  following,  to-wit : 
•*To  H.  B.  B.,  station  agent  at  IM.,  Kansas,  of  the  M.  P.  Ry. 
Co.,  and  to  the  M.  P.  Ry.  Co.,  I,  the  undersigned,  hereby  de- 
mand of  said  company  and  its  said  station  agent,  the  sum  of 

dollars  as  payment  for  the  value  of  three  head  of  mules 

and  one  two  year  horse  or  colt,  all  o^vned  by  me  and  killed 

on  or  about  the dtiy  of ,  19. .,  by  the  engine 

and  ears  of  said  Ry.  Co.  in  operating  its  line  of  railway. 
Said  stock  Mere  so  killed  between  W.  and  M.  stations. 

'*0.  E.  0." 
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damages  which  he  has  sustained  by  reason  of  the  killing  of  said 
stallion  as  aforesaid,  but  defendant  has  refused  so  to  do ;  and 
plaintiff  further  says  that  his  damages  sustained  as  aforesaid 

are dollars,  no  part  of  which  has  been  paid. 

Wherefore,  etc.^* 

680.  ACTION  TO  RECOVER  DAMAGES  FOR  KILLING  AND  IN- 
JURING PLAINTIFF'S  HORSES  ON  DEFENDANT'S  RIGHT 
OF  WAY  ALLEGING  NEGLIGENCE  IN  MAINTAINING 
INSUFFICIENT  GATE  AND   IN   FRIGHTENING   HORSES. 

The  plaintiff  complains  of  the  defendant,  for  that  said  de- 
fendant is  a  corporation  organized  under  the  laws  of  the  State 

of  Nebraska;  that  on  or  about  the day  of ,  19. ., 

the  defendant  was  operating  a  railroad  through  S.  county, 
said  road  being  opened  for  use  and  used  for  more  than  six 
months  in  said  county ;  that  said  railroad  of  defendant  runs 
through  plaintiff's  land  on  which  he  lives;  that  the  line  of 
road  through  the  plaintiff's  land  is  fenced,  and  is  fenced  for 
more  than  half  a  mile  southwest  on  an  adjoining  piece  of  a 

large  draw  where  there  is  a  bridge  of  at  least feet  in 

length,  on  which  said  road  is  built;  that  said  bridge  is  not 
planked  on  the  ties,  but  is  left  open,  and  the  fence  of  said  de- 
fendant's road  runs  up  to  and  is  fastened  to  the  northeast 

end  of  said  bridge,  said  bridge  being  from to 

feet  high  from  the  ties  to  the  ground;  that  the  defendant 
when  it  fenced  said  road  through  plaintiff's  land  put  in  a  gate 
on  plaintiff's  land  to  enable  him  to  cross  over  its  track  from 
one  side  of  his  farm  to  the  other,  but  said  gate  and  fence  were 
so  poorly  made  and  improperly  constructed,  with  no  fasten- 
ings of  any  kind  to  prevent  the  wind  from  blowing  it  open, 
and  said  defendant  negligently  and  carelessly  suffered  and 
permitted  the  said  gate  and  fence  to  be  out  of  repair,  and  all 
of  which  facts  the  defendant  had  due  notice,  and  negligently 
failed  and  neglected  to  repair,  fix,  fasten,  and  properly  con- 
struct the  same ;  that  at  the  date  last  aforesaid  the  plaintiff's 
horses,  grazing  in  plaintiff's  pasture  on  the  land  aforesaid  ad- 
joining defendant's  track,  passed  through  the  aforesaid  de- 

1*  Form  in  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Hildcbrand, 
42  Neb.  33. 
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«S1.  ALLEGATIONS  THAT  DEFENDANT  ASSUMED  CONTROL 
OF  LINE  OF  RAILWAY  AND  BECAME  LIABLE  FOR 
DAMAGES. 

PlaintiflE  states  that  before  the  commencement  of  this  action, 
the  A.,  T.  &  S.  F.  R.  Co.,  by  some  arrangement,  the  date  and 
exact  nature  of  which  is  to  plaintiff  unknown,  assumed  con- 

eompany  is  founded  upon  statute^  and  upon  specific  conditions,  and 
the  conditions  must  be  shown  in  the  pleading  and  appear  in  the  evi- 
dence in  order  to  entitle  plaintiff  to  recover.  McCook  v.  Bryan, 
4  Okla.  488. 

A  petition  for  damages  for  the  loss  of  stock  based  on  the  provision 
of  the  statute,  which  contains  no  allegation  tracing  such  loss  to  the 
failure  of  the  railroad  company  to  maintain  fences  or  cattle-guards, 
is  fatally  defective.  Chicago,  B.  &  Q.  Ky.  Co.  v.  King,  76  Neb.  591. 
An  allegation  that  a  railroad  was  not  securely  fenced  will  be  held 
to  mean  that  it  was  not  inclosed  with  a  good  and  lawful  fence.  Mo. 
PSic.   Ry.  Co.  V.  Morrow,  36   Kan.  495. 

Allegation  that  railroad  was  not  properly  inclosed  with  fence,  held 
sufficient  in  Kansas  City,  L.  &  S.  R.  Co.  v.  Neville,  25  Kan.  440. 

A  party  in  an  action  against  a  railroad  company  to  recover  the 
value  of  stock  killed  by  the  engine  and  cars  of  said  company,  may 
allege  in  his  petition  that  the  injury  was  caused  by  the  negligence  . 
of  the  employees  in  the  management  of  the  engine  and  cars,  and  also 
facts  showing  a  cause  of  action  under  the  statute,  and  on  the  trial 
niay  prove  either  or  both,  and  recover  accordingly.  Stewart  v.  M.  A, 
&  B.  Ry.  Co..  27  Kan.  631;  Kansas  City,  Ft.  S.  &  G.  Ry.  Co.  v. 
Hines,  32  Kan.  610. 

Action  must  be  brought  in  county  where  stock  wore  killed  or 
injui-ed  and  the  petition  must  so  allege,  where  it  is  brought  under 
the  statute.  Kansas  City,  Ft.  S.  &  G.  Ry.  Co.  v.  Burge,  40  Kan.  734; 
St.  Louis  &  S.  F.  Co.  V.  Byron,  24  Kan.  255 ;  Hadley  v.  Central  Branch 
U.  P.  R.  Co,  22  Kan.  255. 

Pleadings  in  particular  case  which  sufficiently  show  that  the  acci- 
dent occurred  in  the  county  where  the  action  was  brought.  Wichita 
&  Colorado  Ry.  Co.  v.  Gibbs,  47  Kan.  274;  St.  Louis  &  S.  F.  Ry.  Co. 
V.  Dudgeon,  28  Kan.  201. 

Demand  for  damages  for  killing  stock  made  on  station  agent  held 
sufficient.  Union  Pac.  Ry.  Co.  v.  Shelley,  49  Kan.  667;  St.  Louis  & 
S.  F.  Ry.  Co.  V.  Kinman,  49  Kan.  627. 

A  demand  made  upon  the  general  superintendent  of  a  railway  com- 
pany is  a  sufficient  demand  upon  the  company.  Central  Brancli  R. 
R.  Co.  V.  Ingram,  20  Kan.  66. 

To  recover  an  attorney's  fee  under  the  railroad  stock  law,  it  is  not 
essential  that  the  plaintiff  should  state  in  his  pleading  that  the  em- 
ployment of  an  attorney  in  the  case  was  necensary.  A  full  statement 
of  the  facts  concerning  the  injur}',  and  a  prayer  for  an  attorney's  fee, 
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which  the  said  plaintifiE  could  have  ingress  and  egress  to  and 
from  his  said  premises  from  the  west  end  thereof;  that  on 
or  about  the  said day  of ,  19 . .,  the  said  defend- 
ant, the  St.  L.,  F.  S.  and  W.  R.  R.  Co.,  obstructed  the  said  ave- 
nue in  front  of. the  plaintiff's  said  premises,  by  digging  ditches 
and  trenches,  and  laying  down  and  building  its  main  line  and 
side  tracks  therein,  which  consist  of  iron  rails  and  cross-ties 
placed  and  constructed  along  said  avenue,  forming  what  is 
known  as  a  standard-gauge  locomotive  steam  railroad  track; 
that  said  defendant,  the  St.  L.,  F.  S.  &  W.  R.  R.  Co.,  at  the 
time  of  obstructing  said  street  as  aforesaid,  lowered  the  es- 
tablished grade  of  said  avenue  by  its  trenches  and  ditches 

from to feet,  and  on  said ,  19 . . , 

so  constructed  its  tracks  in  front  of  the  plaintiff's  premises 
on  said  avenue,  and  so  obstructed  said  avenue  in  the  manner 
aforesaid,  as  to  wholly  impair  and  destroy  said  avenue  and 
render  it  wholly  useless  as  a  public  highway ;  and  by  such  ob- 
struction the  plaintiff  has  been  deprived  of  all  means  of  in- 
gress and  egress  to  and  from  his  said  premises  from  the  west 
end  thereof;  that  the  obstruction  of  said  street  and  avenue 
as  aforesaid  was  necessary  for  the  proper  and  skillful  con- 
struction of  said  railroad,  and  said  railroad  was  at  the 
time  and  in  the  manner  aforesaid  skillfully  and  properly 
constructed;  that  the  defendant,  the  St.  L.,  F.  S.  &  W. 
R.  R.  Co.,  at  the  time  aforesaid,  appropriated  said  street 
and  avenue  in  front  of  the  plaintiff's  premises  for  the 
use  of  its  said  railroad  by  virtue  of  its  right  of  eminent  domain, 
but  M-ithout  any  condemnation  proceedings  therefor;  that 
after  appropriating  said  avenue  as  aforesaid,  said  defend- 
ant, the  -St.  L.,  F.  S.  &  W.  R.  R.  Co.,  continued  to  oc- 
cupy the  same  wdth  its  tracks,  and  continued  to  operate  its 
road  upon  and  along  said  avenue  in  front  of  the  plaintiff's 
premises  by  running  its  cars,  engines  and  trains  thereon,  until 

about  the day  of ,  19 . . ;  that  on  or  about  the 

day  of ,  19 . . ,  a  receiver  was  appointed  over  the 

railroad  so  owned  and  operated  by  the  said  St.  L.,  F.  S.  & 
W.  R.  R.  Co.  by  the  circuit  court  of  the  United  States  for  the 
district  of  Kansas,  in  an  action  then  pending  in  the  said  cir- 
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wholly  insolveDt,  and  has  ceased  to  do  business ;  and  that  by 
reason  of  the  permanent  appropriation  of  the  said  avenue  as 

aforesaid,  the  plaintiff  has  been  damaged  in  the  sum  of 

dollars. 

Wherefore,  the  plaintiff  prays  judgment  against  the  said 
defendants  and  each  of  them  for  the  said  sum  of dol- 
lars, with  interest  thereon  at  the  rate  of per  cent,  per 

annum  from  the day  of ,  1^-  •,  ^^^  ^or  the  costs 

of  this  action,  and  for  such  other  and  further  relief  as  in 
equity  and  in  justice  the  plaintiff  is  entitled  to.*^ 

MS.  ACTION  FOR  DAAIAGES  FOR  BREACH  OF  CONTRACT  TO 
GIVE  PL.\INTIFF  PASS  OVER  ROAD,  IN  CONSIDERA- 
TION OF  GIVING  RIGHT  OF  WAV. 

The  plaintiff  says  that  the  defendant  is  and  at  all  times 
heremafter  mentioned  was  a  corporation  organized  under  the 
laws  of  Kansas,  and  doing  business  as  a  common  carrier ;  that 
the  W.  &  S.  company  is  and  at  all  times  hereinafter  mentioned 
was  a  corporation  organized  under  the  laws  of  Kansas;  that 
on  or  about  the day  of ,  19 . . ,  and  before  the  de- 
fendant entered  into  a  written  contract  with  the  W.  S.  R.  R. 
Co.,  whereby  the  defendant  leased  the  road-bed,  depot  grounds, 
side  track  and  rolling  stock,  and  agreed  and  bound  itself  to 
operate  the  W.  &  S.  R.  R. ;  that  one  T.  J.  P.  was  the  agent  and 
general  manager  of  the  defendant,  and  in  the  matter  and 
thmgs  hereinafter  set  out  was  the  agent  for  said  W.  &  S.  Ry. 
Co. ;  that  this  plaintiff,  at  the  instance  and  request  of  said 
T.  J.  P.  while  so  acting  for  and  on  behalf  of  defendant  and 
said  W.  &  S.  Ry.  Co.,  made,  executed  and  delivered  to  the  W. 
&  S.  Ry.  Co.  his  written  conveyance,  a  copy  of  which  is  here 
annexed,   marked  ''A,"  and   made  a  part  of  this  petition, 
whereby  he  conveyed  to  the  W.  &  S.  Ry.  Co.,  its  successors  and 
assigns,  the  rights,  privileges  and  easement  to  construct  a  depot 
and  side  track,  situated  in  the  county  of  S.  and  State  of  Kan- 
sas, on  the  land  described  as  follows,  viz:  (here  describe),  a 
copy  of  which  is  hereto  attached,  marked  **A*';  that  the  con- 
sideration of  the  said  conveyance  was,  that  this  plaintiff  sliould 

tT  Form  in  Fort  Scott.  Wichita  4  Western  R.  R.  v.  Fox,  42  Knn.  490. 
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ant's  fault  or  negligence  is  matter  to  be  shown  by  the  other  party. 
Central  Branch  U.  P.  R.  Co.  v.  Walters,  24  Kan.  361. 

In  an  action  for  damages  caused  by  fire  started  from  sparks  from 
a  locomotive  setting  fire  to  sheds  on  the  right  of  way  of  the  company, 
It  is  no  defense  for  the  company  to  allege  the  leasing  of  said  property 
on  which  the  sheds  were  located  to  another  party.  Sprague  v.  Atchison, 
Topdca  and  Santa  Fe  Ry.  Co.,  70  Kan.  359. 
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of  Y.  county,  has  taken  possession  of  all  the  estate  of  the  de- 
fendant McC,  and  by  the  direction  of  the  oflScers  of  tlie  de- 
fendant bank,  who  claim  that  the  defendant  McC.  is  the  sole 
owTier  thereof,  the  sheriff  has  closed  the  doors  of  said  bank, 
taken  possession  of  all  its  assets,  and  claims  to  hold  the  same 
by  virtue  of  his  office  as  assignee  of  said  alleged  insolvent. 

6.  That  at  all  times  since  the  commencement  of  business 
by  defendant  bank,  it  has  been  conducted  as  a  corporation, 
its  articles  of  incorporation  have  been  duly  filed  in  the  office 
of  the  county  clerk  of  Y.  county,  and  a  copy  thereof  in  the 
office  of  secretary  of  state. 

7.  That  it  has  been  made  to  appear  to  the  auditor  of  public 
accounts  and  the  attorney  general  that  the  manner  in  which 
the  defendant  is  conducting  its  business  is  unsafe  and  un- 
authorized, and  is  jeopardizing  the  interest  of  its  depositors, 
and  that  it  is  unsafe  and  inexpedient  for  such  corporation  to 
continue  to  further  transact  business.  Reference  is  hereby 
made  to  the  affidavits  hereto  attached  as  ** exhibits  G  and  IT" 

and  the  report  of  said  bank  made 19 .. ,  marked 

*' exhibit  A." 

8.  That  the  defendant  McC.  is  indebted  in  much  larger 
ii mounts  than  he  can  pay  in  full,  and  has  been  insolvent  for  a 
long  period  of  time,  but  the  assets  of  said  bank  are  not  large 
enough,  together  with  the  individual  assets  of  the  defendant 

^FcC,  to  pay  more  than per  cent,  of  the  liabilities  of 

the  defendant  bank  and  the  defendant  McC. ;  and  the  interests 
of  depositors  will  be  without  protection  unless  this  court  ap- 
]>oint  a  receiver  to  wind  up  the  business  of  the  defendant 
bank. 

9.  That  if  the  affairs  of  said  bank  are  properly  managed, 
and  its  business  wound  up  in  accordance  with  the  law  under 
which  it  has  been  conducting  a  banking  business,  its  depos- 
itors and  all  of  its  creditors  may  be  paid  in  full,  as  its  assets 
are  in  excess  of  its  liabilities. 

10.  That  all  of  the  persons  whose  names  are  mentioned  in 
the  body  of  this  petition  as  depositors  in  said  bank  have  made 
demand  upon  the  officers  of  said  bank  for  the  payraept  of  the 
amounts  severally  due  them,  and  payment  thereof  has  been 
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'   ACTION  BY  STOCKHOLDERS  PRAYING  FOR  THE  APPOINT- 
MENT OF  A  RECEIVER,  ALLEGING  INSOLVENCY. 

Oq    ^^^^J^Jier  states  that  the  defendant,  the  W.  B.  Co.,  is  a 
•     ^^^ation,  etc.,  doing  business  at  and  having  its  chief  office 

L     ^e    city  of  ,   ;  that  the  plaintiff  is  a  stock- 

^^^   ixx  said  corporation,  owning shares  in  said  cor- 

j  .  ^^'oxx    of  the shares  therein ;  that  said  corporation 

uisol "v^^nt,  and  unable  to  pay  its  debts;  that  numerous  small 

^^<=^:t-^  of  said  corporation  are  threatening,  and  are  about, 

L      ^  »       i;hat  the  assets  of  said  corporation  consist  partly  of 

.   ^"^-^      hand,  and  materials  for  making  the  same,  and  that 

^^^^r  is  at  present  unsalable;  that  the  debts  due  said 

,  ^^^^^ion  can  not  be  readily  collected  at  present,  to  apply 

^^        ^ebts  of  the  corporation;  and  that  the  assets  of  said 

.  ^^^"t;ion  are  liable  to  be  wasted  and  frittered  away  to  the 

wv^^^^^^~^  J^^y  *^^  detriment  of  the  stockholders  and  creditors. 

-   ^^^refore  petitioner  prays  the  court  to  appoint  a  receiver 
^  ?^^^  corporation,  to  take  charge  of  the  assets  of  said  cor- 

"^^TION  AT  INSTANCE  OF  ATTORNEY  GENERAL  FOR  THE 
T^  APPOINTMENT  OF  A  RECEIVER  FOR  A  STATE  BANK. 

^^  plaintiff  complains  of  the  defendants  (set  out  names), 
^jSii^.  ?or  cause  of  action  alleges: 

1.    That  heretofore,  to- wit,  on  or  about  the day  of 

applicant.  But  verification  is  not  essential  to  jurisdiction,  and  the 
verification  may  be  waived.  Farmers  &  Merchants  Banlc  v.  German 
Nat.  Bank,  59  Neb.  229. 

The  appointment  of  a  receiver  in  an  equitable  action  is  ordinarily  an 
ancillary  remedy,  provisional  in  character,  and  incidental  to  the  main 
object  or  purpose  of  the  suit.  Vila  v.  Grand  I.  E.  L.,  I.  &  C.  S.  Co., 
68  Neb.  222,  233. 

A  receiver  cannot  be  appointed  at  the  instance  of  a  mere  mortgagee 
for  property  not  covered  by  the  mortgage.  Vila  v.  Grand  I.  E.  L., 
I.  &  C.  S.  Co.,  68  Neb.  222. 

Attorney  representing  parties  interested  in  the  property  not  a  proper 
person  to  be  appointed  receiver.     Veith  v.  Ress,  60  Neb.  52. 

An  aUegation  in  an  answer,  that  the  defendant  is  a  receiver  duly 
appointed  by  another  court,  raises  no  question  as  to  the  jurisdiction 
of  the  court  in  which  the  answer  is  filed.  St.  Joseph  &  Denver  City 
R.  R.  Co.  V.  Smith,  19  Kan.  225. 
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duly  allowed  and  approved  as  being  valid  and  existing  claims 
against  the  said  F.  B.  of  C.  county,  and  of  this  amount  the 

sum  of  $ has  been  canceled  and  settled  by  payment, 

offset  or  other  means  and  there  still  remains  of  the  said  claims 

so  filed  and  allowed  the  sum  of  $ ,  which  is  a  valid  and 

adjudicated  debt  existing  against  the  said  bank. 

4.  This  plaintiff  further  alleges  that  the  al)Ove  and  fore- 
going debts  and  claims  existing  against  the  said  bank  were 
all  contracted  and  became  a  debt  during  the  time  the  defend- 
ants hereinbefore  named  were  stockholders  and  owners  of  the 
said  P.  B.  of  C.  county. 

5.  This  plaintiff  further  alleges  that  all  the  assets  of  every 
description  l)elonging  to  the  said  F.  B.  of  C.  county  have  been 
converted  into  money  and  tlie  same  has  been  applied  to  the 
payment  of  the  claims  and  debts  existing  against  the  said 
^nk  and  in  making  the  payments  and  dividends  hereinbefore 
ifeferred  to,  and  this  receiver  now  has  no  funds  in  his  hands 
sufficient  to  pay  the  duly  allowed  and  approved  debts  still 
<?xisting  against  the  said  bank. 

6.  This  plaintiff  further  alleges  that  he  has  no  other  as- 
^'^ts  belonging  to  the  said  bank  and  no  moneys  to  pay  the 
^•lainis  now  due  as  aforesaid ;  that  upon  filing  a  report  by  this 
Reiver  showing  the  conditions  of  the  affairs  of  said  bank, 
^hieh  said  report  was  duly  allowed  and  approved  by  the  Hon. 

^'  M.   G.,  judge  presiding  on  or  about  the    day  of 

• ,  19..,  and  that  upon  the  allowing  and  approval  of 

"'e  said  report  the  said  judge  then  and  there  ordered  and  di- 

^ted    that  this  plaintiff  proceed  to  collect  from  the  stoek- 

Ao/cJers  of  the  said  bank  the  full  statutory  liability  from  each 

nd   ev-erj-  stockholder  of  the  said  bank  and  that  thereupon 

^«  l^iaintiff  by  a  written  demand  duly  made  and  sent  through 

0  U.    S.  mails,  notified  each  and  every  stockholder,  demand- 

?or  liim  the  amount  of  his  statutory  liability  and  demanding 

^       "^^    tlie  payment  of  the  amount  for  which  he  was  liable  as 

;^  ^^^^>c*kholder  as  provided  by  the  laws  of  the  State  of  Ne- 

^  -    ^^^-^     ^nd  said  defendants  and  each  of  them  have  failed, 

^^     ^nd  neglected  to  pay  the  said  liability  or  any  part  of 
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the  same  and  there  is  nov 
ceiver  the  full  sum  of  the 
of  the  said  defendants. 

7.    This  plaintiff  furthei 
fendants  and  each  of  them 
and  owned  stock  therein 
amount  of  stock). 

And  that  under  and  by  i 
said  defendants  the  said  < 
liable  in  the  several  sums 
owned  by  them  in  the  said 
said  defendant  J.  A.  H.  is 
from  him  to  this  plaintiff  f 
$ (set  out  amounts  ( 

No  part  of  the  said  amc 
liability  of  each  and  every 
due  and  unpaid. 

Wherefore,  plaintiff  pra 
fendants  and  each  of  them  i 
for  which  each  of  them  are 
by  them  as  herein  set  forth, 

687.  APPLICATION  FOR  A 
FOR  PURPOSE  OF  FO 
ESTATE. 

Comes  now  the  defendai 
that  he  is  one  of  the  defer 
and  that  in  his  answer  here 
that  he  was  liable  for  the  j 
due  upon  the  plaintiff's  mo 
and  in  said  answer,  this  de 
f ers  and  conveyances  of  sai 
the  several  defendants  in  sa 

2.     This  defendant  furt] 
whom  said  premises  were  cc 
fendant  alleged,  executed 
upon  said  premises  for  the  i 

2  From  form  in  record  in  Ho 
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T.  Co.  and  that  the  said  T.  Co.,  by  its  answer  and  cross  peti- 
tion in  this  ease  filed,  is  seeking  to  have  the  same  foreclosed 
as  more  fully  appears  from  said  answer  and  cross  petition  filed 
herein ,  19 . . . 

3.  This  defendant  further  alleges  that  the  said  C.  W.  R. 
has  sold  and  delivered  the  said  real  estate  to  one  J.  C.  R.,  de- 
fendant herein,  and  that  each  of  said  R.  *s  and  each  and  every 
of  these  defendants,  grantees,  are  non-residents  of  the  State  of 
Nebraska,  and  service  cannot  be  had  upon  them  and  that  no 
deficiency  judgment  can  be  had  against  them,  although  said 
defendants  and  each  and  every  of  them  as  in  the  answer  of 
this  defendant  alleged,  have  assumed  and  agreed  to  pay  the 
indebtedne^  due  to  the  plaintiff. 

4.  Defendant  further  says  that  the  said  defendants,  R., 
have  not  paid  the  taxes  upon  said  property,  but  tliat  there 

is  now  due  against  said  property  as  taxes  the  sum  of  $ , 

which  are  now  due  and  delinquent  and  liable  to  be  sold  and 
said  taxes  are  drawing  large  interest,  and  that  they  have  not 
kept  the  property  and  premises  in  repair ;  that  the  same  are 
in  need  of  great  and  extensive  repairs  to  preserve  the  same 
from  falling  into  decay  and  becoming  unsuitable  for  tenants. 

That  the  said  defendants  R.  are  collecting  the  rents  and 
income  from  said  property,  and  are  applying  the  same  or  a 
portion  thereof  to  the  payment  of  the  said  second  mortgage 
above  referred  to,  and  are  neglecting,  and  have  refused  and 
failed  to  pay  the  taxes  and  make  the  repairs  as  above  stated. 
That  by  reason  thereof  the  said  premises  are  liable  to  become 
injured  and  wasted  and  insuflScient  for  the  payment  of  the 
plaintiff's  debt  and  that  this  defendant  will  become  liable 
to  a  deficiency  judgment  herein  unless  the  said  premises  are 
preserved  and  the  rents  and  profits  thereof  used  for  the  pay- 
ment of  the  first  and  prior  lien  upon  said  premises,  and  that 
a  receiver  should  be  appointed  to  collect  the  rents  of  said 
property  and  apply  the  same  to  the  payment  of  such  claims 
against  the  said  property.  That  by  reason  of  the  aforesaid 
premises,  the  rents  and  profits  of  the  said  property  are  now 
being  diverted  to  pay  a  second  and  inferior  lien  and  that  the 
first  and  prior  encumbrances  upon  the  said  premises  are  being 
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said  premises  and  M.  A.  W.  and  S.  H.  B.  as  sureties  for  said 
applicant  and  as  sureties  for  the  said  receiver.    ' 

Wherefore  this  defendant  prays  that  the  said  court  may 
examine  into  the  matters  and  facts  herein  in  controversy; 
that  upon  consideration  thereof  an  order  may  be  made  by  the 
court  appointing  a  receiver  for  the  premises  herein  in  contro- 
versy and  directing  him,  the  receiver,  to  collect  and  receive 
the  rents  and  profits  of  the  said  premises  and  apply  the  same 
upon  the  payment  of  the  first  and  prior  claims  against  said 
premises,  as  provided  by  law  and  under  the  authority  of  this 
court,  and  for  such  other  and  further  relief  as  justice  and 
equity  may  require.' 

688.     ACTION  BY  OXE  MEMHER  OF  A  PARTNERSHIP  ASKING 
FOR  APPOINTMENT  OF  A  RECEIVER. 

Comes  now  the  plaintiff  and   complaining  of  the   above 

named  defendant,  says :     That  on  or  alx)ut  the day  of 

,  1^-  -t  this  plaintiff  sold  to  the  defendant  a  half  interest 

in  the  grocery,  tea,  coffee,  spice  and  cigar  business,  then  being 
carried  on  by  this  plaintiff  in  the  city  of  L.,  L.  county,  Ne- 
braska. 

Plaintiff  further  says  that  in  pursuance  of  the  terms  of  the 
said  sale  and  purchase,  a  co-partnership  relation  was  then 
formed  between  this  plaintiff  and  this  defendant  under  the 
firm  name  and  style  of  V.  &  R.,  and  that  each  was  to  have  a 
half  interest  in  the  profits  of  the  said  business;  that  defend- 
ant entered  into  the  possession  of  his  half  interest  and  ever 
since  the  business  has  been  conducted  imder  the  said  firm 
name  V.  &  R.  Said  co-partnership  agreement  was  verbal, 
but  by  its  terms  each  partner  was  to  have  an  equal  voice  in 
the  conduct  and  management  of  the  said  business  and  in  the 
disposition  of  its  assets,  but  that  notwithstanding  that  fact, 
the  said  defendant  threatened  and  contemplates  turning  over 
the  assets  of  the  co-partnership  to  the  payment  of  a  few  of  the 
creditors  thereof,  and  plaintiff  is  unwilling  that  it  should  go 
to  those  creditors,  but  prefers  to  turn  it  over  to  others,  and 

3  From    form    in   record    in    Pliiladelpbia   Mortgage   &   Trust    Co.   v. 
Oyler.  61   Neb.  702. 
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of  the  partnership  cr* 
the  market  at  this  ti 
would  bring.  That 
agree  among  themse] 
ship  property  and  a 
to  the  conduct  of  the 
to  and  threatens  to  fi 
ship  for  whatever  th 
this  plaintiff,  thereb 
nership  property,  an 
debts  unpaid.  That 
nership  has  incurred 
persons  and  corporat 
aggregate,  as  plaintii 
lars  and  upwards.  ^ 
of  the  assets  and  rei 
ability  to  pay  the  sa 
are  carried  out  and  t 
to  be  sold  for  what  1 
a  large  amount  of  t 
due  and  the  credito: 
and  about  to  commen 
or  a  part  thereof;  tl 
ment,  would  cause  a 
ship  assets,  would  de 
plaintiff  avers  is  a  c 
result  in  great  and  ii 
itors  of  said  co-parti 
Plaintiff  further  s 
is  such  as  to  require 
employment  of  a  la 
other  employees,  at  1 
nership,  all  of  whic 
profits  realized  by  t 
tinned  attempt  to  cai 
partnership  is,  owin 
set  forth,  a  constant 
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its  creditors,  and  if  the  attempt  to  conduct  the  said  business 
is  longer  persisted  in  by  the  parties  hereto,  and  a  portion  of 
the  creditors  carry  out  their  above  mentioned  threats  the  entire 
assete  and  resources  of  said  co-partnership  are  liable  to  be, 
and  will  be  dissipated  and  lost  and  the  co-partnership  cred- 
itors deprived  of  the  means  of  satisfying  their  several 
claims'. 

Plaintiflf  further  says  that  the  assets  of  said  co-partnership 
consists  of  the  stock  of  tea,  coflfee,  spices,  cigars,  tobacco,  flour, 
sugar,  apples,  dried  fruits,  canned  goods,  potatoes,  and  other 
articles,  including  oflBce  furniture  and  fixtures,  delivery 
wagons  and  horses,  and  book  accounts,  and  is  of  the  value  not 
to  exceed,  as  plaintiff  is  informed  and  believes,  the  sum  of 
dollars. 

Further  plaintiff  avers  that  owing  to  the  matters  and  facts 
as  hereinbefore  set  forth,  it  is  impossible  for  the  partnership 
business  to  be  continued  or  to  adjust  the  conflicting  demands 
arising  from  the  claim  of  the  creditors  of  the  co-partnership, 
and  the  conflicting  demands  between  the  partners  them^selves, 
or  to  obtain  a  fair  and  adequate  price  of  the  partnership  as- 
sets, including  the  good  will  of  the  business  without  the  ap- 
pointment of  a  receiver. 

Wherefore  plaintiff  prays  that  an  accounting  may  be  had 
of  the  rights  and  interest  of  the  various  parties  hereto  in  and 
to  the  partnership  property;  that  the  receiver  may  be  ap- 
]>ointed  with  power  and  authority  to  take  possession  of  the 
said  property,  estate  effects  and  assets  of  said  co-partnership, 
to  collect,  receive  and  receipt  for  all  the  sums  and  amounts 
owing  to  said  co-partnership,  and  to  convert  said  estate,  effects 
and  property  into  money ;  to  ascertain  the  several  sums  owing 
to  the  said  several  creditors  of  the  said  co-partnership,  and  to 
distribute  the  said  proceeds  among  the  said  creditors  in  propor- 
tion to  the  amount  of  their  respective  claims ;  and  undertake 
and  perform  such  other  acts  and  duties  as  are  usually  required 
of  receivers  in  similar  cases ;  that  a  dissolution  of  the  co-part- 
nership may  be  decreed ;  the  rights  of  the  several  partners  be 
fixed  and  determined  by  this  court,  and  that  the  court  may 
at  this  time  and  from  time  to  time  make  such  other,  further 
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residents  of  the  State  of ,  and  that  quite  a  number  of 

the  stockholders  of  said  corporation  are  insolvent. 

That  the  money  heretobefore  mentioned  and  paid  into  the 
treasury  by  the  stockholders  has  been  expended,  and  other 
debts  and  liabilities  contracted  by  said  corporation  amount- 
ing to  about  the  sum  of dollars,  which  has  been  un- 
paid by  said  corporation;  that  said  corporation  has  no  prop- 
erty or  assets,  and  is  wholly  insolvent;  that  V.  B.  recovered 

a  judgment  which  is  of  record  in  the    court  of  J. 

county,  for  the  sum  of dollars,  andi  costs ;  that  K.  & 

W.  recovered  a  judgment  against  said  corporation  for  the 

sum  of dollars,  which  is  of  record  in  said  court;  that 

after  the  obtaining  of  said  judgment  the  said  judgment  cred- 
itors in  said  respective  judgments  again  filed  a  motion  under 
the  statute  asking  judgment  against  plaintiff,  D.  S.  O.  and 
judgment  in  said  two  actions  was  rendered  against  plaintiff 
D.  S.  0.,  for  said  amounts  above  stated,  which  judgment  so 
rendered  was  by  D.  S.  0.  paid. 

That  C.  S.  C,  in  the  said court  of  J.  county, , 

recovered  a  judgment  against  said  corporation,  which,  to- 
gether with  costs,  amounted  to  the  sum  of dollars ; 

that  after  the  obtaining  of  the  said  judgment  said  judgment 
creditor  filed  a  motion  in  said  action  under  the  statute  ask- 
ing judgment  against  plaintiff,  S.  M.  F.,  upon  his  unpaid 
stock,  and  a  judgment  upon  said  ipotion  was  rendered  against 
plaintiff,  S.  M.  F.  for  the  said  sum  of dollars.  Plain- 
tiffs further  represent  and  show  that  there  are  other  judg- 
ments and  claims  remaining  unpaid  that  have  been  rendered 
against  and  owing  by  said  corporation. 

That  they,  by  reason  of  said  judgments  so  rendered  against 
them,  and  such  other  stockholders  as  may  be  compelled  to 
pay  said  other  judgments  and  outstanding  claims,  are  en- 
titled   to   contribution   from   the   remaining  stockholders  of 
said   corporation  that  are  solvent;  that  no  stockholder  has 
paid  into  the  treasury  or  expended  any  money  for  said  cor- 
poration other  than  the  per  cent,  paid  in  as  hereto- 
fore    stated,    and    that    all    of    the    stockholders    of    said 
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Co.,  on  the  ground  that  said  defendant  company  is  wholly 
insolvent  and  that  the  property  and  assets  of  said  company 
are  in  danger  of  being  wasted  and  destroyed,  and  upon  the 
further  ground  that  the  directors  of  said  company  have  aban- 
doned their  duties  as  directors  of  said  company  and  are  mak- 
ing no  effort  to  collect  from  the  members  of  said  company 
sufficient  money  to  pay  the  claims  of  the  creditors  of  the  com- 
pany. Such  application  is  based  upon  the  petition  of  the 
plaintiff.  I  propose  the  name  of  E.  R.  L.,  or  H.  B.  N.,  as 
receiver,  with  I.  B.  N.  and  C.  B.  N.  as  his  sureties.  I  also 
offer  I.  B.  N.  and  C.  B.  N.  as  sureties  for  myself. 

E.  A. 
By  A.  L.  S.,  His  Attorney. 
Receipt  of  above  notice  is  hereby  acknowledged.     Time  of 
service  waived. 

P.  F.« 

*  Form  in  Murphy  v.  Fidelity  Mutual  Fire  Ins.  Co.,  69  Neb.  489. 

Hotice  thonld  be  sriven  before  a  receiver  is  appointed  to  wind  up  the 
affairs  of  an  insolvent  bank  corporation.  Holcomb  v.  Tierney,  79  Neb. 
660. 

An  order  appointing  a  receiver  in  a  case  brouglit  for  the  foreclosure 
of  a  mortgage  without  notice  served  on  the  defendant,  or  his  solicitor, 
as  required  by  section  267  of  the  Code  of  Civil  Procedure  of  Neb.  is 
void.    Johnson  v.  Powers,  21  Neb.  292. 

Votice  of  an  application  for  the  appointment  of  a  receiver  as  re- 
quired by  the  statute  may  be  waived  by  the  parties  entitled  to  notice. 
Murphy  v.  Fidelity  Mut.  Fire  Ins.  Co.,  69  Neb.  489;  Farmers  A  Mer- 
chants Bank  v.  German  Nat.  Bank,  59  Neb.  229;  Veith  v.  Ress,  60 
Xeb.    52. 
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that  on  receipt  of  said  note  and  mortgage  deed  by  said  de- 
fendant he  would  immediately  pay  by  bank  draft  or  other 

order  for  money  the  sum  of  $ to  the  said  plaintiffs  and 

payable  to  the  said  plaintiffs. 

That  said  defendant  received  said  note  on  or  about  the 

day  of  ,  19. .,  and  said  mortgage  deed  on  or 

about  the day  of  . . ,  19. .,  and  acknowledged  re- 
ceipt of  same.  Yet  notwithstanding  the  premises  and  agree- 
ments, and  contrary  to  equity  and  good  conscience,  said  de- 
fendant, G.,  has  wholly  failed  to  pay  to  said  plaintiffs  or 

caused  to  be  paid  to  said  plaintiffs  said  $ or  any  part 

thereof.  That  said  defendant  also  absolutely  refuses  to 
return  the  said  note  and  mortgage  deed  for  said  land,  al- 
though the  said  plaintiffs  have  made  insistent  demand  for 
said  notes  and  mortgage  deed. 

Plaintiffs  aver  that  defendant  N.  P.  G.  obtained  possession 
of  said  notes  and  mortgage  deed  for  the  said  land  to  cheat, 
wrong  and  defraud  plaintiffs. 

That  said  defendant  has  obtained  possession  of  said  notes 
and  mortgage  deed  without  giving  any  consideration,  there- 
fore, and  that  defendant's  agreement  to  pay  the  money  on 
receipt  of  said  notes  and  mortgage  deed  was  not  made  or 
given  in  good  faith,  and  no  part  of  said  money  has  ever  been 
paid  or  notes  or  mortgage  deed  returned  and  that  plaintiffs 
by  reason  of  defendant's  fraud  have  been  cheated,  wronged 
and  defrauded.  That  the'  said  notes  and  mortgage  deed 
have  not  been  assigned  or  transferred  by  the  said  defendant, 
but  are  yet  his  property  as  shown  by  the  certificate  of  the 
register  of  deeds  for  the  county  aforesaid  hereto  attached 
and  marked  ''exhibit  B."  But  that  these  plaintiffs  have 
reason  to  fear  and  do  fear  that  the  said  defendant  will  trans- 
fer or  assign  said  note  and  mortgage  deed  before  the  maturity 
thereof.  That  the  said  mortgage  can  not  be  legally  trans- 
ferred without  the  transfer  being  recorded  by  the  register 
of  deeds  of  said  county.  These  plaintiffs  therefore  pray  that 
said  defendant,  G.,  be  temporarily  enjoined  from  selling, 
transferring  or  surrendering  the  possession  of  said  note  and 
mortgage  deed  to  any  person  whatsoever  or  from  parting 
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with  the  possession  thereof  in  any 
termination  of  this  action.  Also  th 
of  said  county  be  temporarily  enj 
record  or  recording  any  instrument  ] 
fer  of  the  title  and  possession  of  s; 
upon  the  final  hearing  of  this  actio 
ordered  and  decreed  to  deliver  up  tl 
tion  and  destruction,  and  these  plain 
given  on  said  land  to  secure  said  n( 
celed  and  released  of  record,  and  th« 
these  plaintiffs  owe  nothing  to  said 
said  notes  to  any  one  holding  unde 
bringing  of  this  action  and  for  the 
and  further  relief  as  to  the  court  ma 

6a2.     ACTION  TO  CANCEL  A  DEED  A 
TO  HAVE  BEEN  MADE  BY  PL 
UNDUE  INFLUENCE. 
Comes  now  the  plaintiff,  W.  H.  Y. 

against  the  defendants  alleges  and  sit 

1.  That  he  is  aged  and  infirm,  a 
times  hereinafter  mentioned  his  hea 
was  in  such  a  physical  condition  as 
the  said  defendants  and  each  of  them 
ical  and  mental  condition  at  said  t: 
of  same  to  defraud  the  said  plainti 
which  is  described  as  follows,  to-wit :  i 

2.  That  by  means  of  false  stater 
fendants  to  this  plaintiff,  which  he  i 
be  true  but  which  said  defendants  w 
fraudulent  at  the  time  of  making  sar 
by  the  said  defendants,  owing  to  his 
ally  and  mentally  and  by  reason  o 
to  make  and  enter  into  a  contract  ii 

day  of ,  19. .,  by  which  he  vi 

quently  did  convey  to  one  of  the  defe 
the  above  described  tract  of  land,  a 
filed  herewith  as  part  hereof  and  mai 

1  From  form  in  Garretson  v.  Witherspo^ 
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3.  That  said  defendants  and  each  of  them  are  related  to 
this  plaintiff  as  follows,  L.  B.  S.  being  a  sister  of  said  plain- 
tiff, and  W.  W.  and  A.  C.  S.  being  nephews  of  plaintiff  and 
defendant  M.  M.  S.  being  a  niece  of  plaintiff ;  that  said  re- 
lationship gave  defendants  an  advantage  over  plaintiff, 
knowing  that  he  would  rely  upon  their  attestation  of  af- 
fection and  interest  to  a  much  greater  extent  than  if  they 
had  been  strangers  and  not  related  as  above  stated,  and  plain- 
tiff did  rely  upon  said  defendants'  statements  by  reason  of 
said  relationship,  and  said  contract  was  obtained  and  said  deed 
executed  by  reason  of  said  relationship  and  said  false  and 
overreaching  statements,  and  undue  influence  exerted  upon 
plaintiff  in  his  enfeebled  and  weakened  condition. 

That  said  false  and  fraudulent  statements  were  made  by 
the  said  M.  M.  S.,  and  the  other  defendants  in  her  behalf  and 
by  her  procurement. 

4.  That  said  defendants  and  each  of  them  and  M.  M.  S. 
by  and  through  the  other  defendants  for  her  and  in  her  be- 
half, assured  plaintiff  that  if  he  would  sign  the  said  contract 
and  execute  the  deed  to  said  land  and  deliver  same  to  said 
defendant  M.  M.  S.  that  he  would  be  tenderly  cared  for  and 
should  never  want  for  anything  in  the  way  of  care  and  at- 
tention; that  they  would  anticipate  his  every  want  and  re- 
lieve plaintiff  from  every  care  and  anxiety,  and  bestow  upon 
him  every  attention  that  love  and  affection  could  dictate; 
that  plaintiff  relied  upon  said  statements  so  made  as  afore- 
said, and  executed  said  deed  and  delivered  same  to  defendant 
M.  M.  S.,  by  reason  of  said  representations  and  relatiojQship 
as  aforesaid;  that  defendants  constantly  besieged  plaintiff, 
and  beng  so  many  in  number,  and  stronger  than  plaintiff, 
overreached  plaintiff.  That  a  copy  of  said  deed  is  filed 
herewith  as  part  hereof  marked  *  *  exhibit  B. " 

5.  That  there  was  no  other  consideration  for  the  transfer 
of  said  land  to  the  said  M.  M.  S.  except  as  set  out  in  the 
contract  filed  herewith. 

6.  That  as  soon  as  plaintiff  executed  and  delivered  said 
deed  to  defendant  M.  M.  S.,  said  defendant  and  each  of  them 
assumed  an  entirely  different  attitude  toward  plaintiff  and 
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sideration,  conveyed  to  her  the  title  in  fee  to  said  above 
described  land,  and  that  she  is  now  the  complete  and  sole 
owner  of  the  title  to  said  land,  and  all  the  interest  of  L.  M. 
S.  therein;  a  copy  of  said  deed  is  hereto  attached,  marked 
'* exhibit  A"  and  made  a  part  of  this  petition. 

3.  And  plaintiff  further   avers   and   complains  that  on 

,  19. .,  at A.  M.,  the  said  G.  R.  C.  filed 

in  the  oflBce  of  the  county  clerk  of  C.  county,  Nebraska,  for 
record,  a  pretended  deed  to  the  land  herein  described,  pur- 
porting to  run  from  E.  S.,  an  unmarried  woman,  and  a  resi- 
dent of  G.,  Texas;  said  deed  purports  to  have  been  made  in 

G.,  in  the  county  of  G.,  Texas,  on  the day  of , 

19..,  and  to  be  acknowledged  before  one  G.  W.  B.,  notary 
public  of  said  county,  and  to  be  witnessed  by  one  J.  R.  and 
one  J.  P.  C.  Now  plaintiff  alleges  that  said  pretended  deed 
is  a  fraudulent  conveyance;  that  there  is  no  such  person  as 
E.  S.,  who  has  now  or  ever  has  had  an  interest  in  said  de- 
scribed land;  that  there  is  no  such  notary  as  G.  W.  B.,  or 
witnesses  J.  R.  and  J.  P.  C,  in  G.,  Texas,  now,  or  at  the 
time  of  the  execution  of  said  deed  as  therein  indicated; 
wherefore  plaintiff  alleges  that  said  deed  is  a  fraud,  and  that 
the  record  of  the  same  makes  an  illegal  and  fraudulent  in- 
cumbrance upon  plaintiff's  title  to  said  property,  the  name 
of  E.  S.,  appearing  to  said  deed  as  grantor,  being  a  forgery. 

4.  Now,  plaintiff  further  avers  that  L.  M.  S.,  the  heir  of 
J.  W.,  deceased,  and  a  married  woman,  was,  at  the  time  of 
J.  W.'s  death  and  at  the  date  of  the  fraudulent  conveyance 
herein  described,  a  married  *woman ;  her  home  being  in  0.,  A. 
county,  C. ;  that  she  did  not  sign  the  pretended  deed  to  G. 
R.  C,  defendant;  that  she  had  no  knowledge  of  its  exist- 
ence for  a  long  time  after  its  record  in  C.  county. 

Wherefore,  etc' 

«  Korai   in  Delorac  v.  Conna,  20  Neb.  791. 
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day  of  ,  19. .,  his  wife,  C.  P.,  died;  that  the 

plaintiflEs  H.  P.  and  E.  P.  are  children  of  the  said  W.  P. ;  that 
the  defendant  B.  B.  is  the  husband  of  M.  B.,  the  daughter 
of  W.  P.;  that  said  H.  P.,  E.  P.  and  M.  B.  are  all  of  the 
children  and  heirs  of  said  W.  P.  and  as  such  are  owners  as 
tenants  in  common  of  the  land  owned  by  the  said  W.  P.  at 
his  death. 

Plaintife  further  state  that  during  his  life  the  said  W.  P. 
was  the  owTier  and  in  possession  at  the  time  of  his  death  of 
the  following  described  real  estate  (describe). 

PlaintiflEs  further  state  that  during  their  father's  lifetime, 

to- wit,  on ,  19. .,  he  and  their  mother  caused  to 

be  prepared  a  warranty  deed  for  said  land  to  the  defendant, 
B.  B.,  their  son-in-law ;  that  they  executed  and  acknowledged 
it,  and  left  it  in  the  hands  of  the  scrivener,  without  any 
directions  concerning  its  disposition;  that  they  never  de- 
livered the  deed  to  said  B.  B.,  nor  to  any  one  for  him ;  that 
shortly  after  making  the  deed  their  father  died;  that  the 
deed  never  was  delivered  to  B.  or  to  any  one  for  him  during 
their  father's  life;  that  after  their  father's  death,  said  B.  B. 
wrongfully  and  unlawfully  obtained  possession  of  said  deed 
and  caused  it  to  be  placed  upon  record,  and  now  asserts  title 
to  the  land. 

Wherefore  plaintiffs  pray  that  said  deed  be  ordered  to  be 
delivered  up  and  canceled  and  for  all  proper  relief. 

696.     ACTION  TO  REFORM  A  DEED  BY  INCLUDING  IN  THE  CON 
VEYANCE    ADDITIONAL   LAND   OMITTED   BY  MISTAKE. 

And  now  comes  the  above  named  plaintiff  R.  M.,  by  A. 

W.   C,  his  attorney,  and  complaining  of  the  above  named 

defendants,  avers  and  respectfully  shows  to  the  court  that 

on  or  about  the day  of ,  19. .,  the  above  named 

defendant  I.  G.  G.  was  the  owner  of  nine  quarter  sections 

of  land  in  said  county,  among  them,  the  following  described 

land,   to-wit:    (describe   land);   that  the  said  defendant  R. 

S.  G.  was,  and  still  is  the  wife  of  the  defendant  I.  G.  G. ; 

that  on  or  about  said  day  the  said  defendants  entered  into 

an    oral  contract   with   this   plaintiff  wherein  and   whereby 
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Wherefore   this   plaintiff   prays   that   his   deed,    and   the 

record  thereof,  in  the  oflSce  of  said  county  clerk  in  book 

of  deeds,  at  page  thereof,  be  reformed  and  cor- 
rected, so  as  to  include  and  describe  the  land  above  described, 
and  when  so  reformed  and  corrected,  that  it  be  deemed  in  all 
courts  and  places  as  and  for  the  true  conveyance  of  said  lands 
including  the  lands  above  described,  and  for  such  other  and 
further  and  different  relief  in  the  premises  as  may  be  just 
and  equitable.* 

•97.  ACTION  TO  REFORM  A  DEED  WHERE  THE  MISTAKE  WAS 
ALLEGED  TO  HAVE  BEEN  MADE  BY  ONE  PARTY  IN- 
DUCED BY  THE  FRAUD  OF  ANOTHER. 

Comes  now  the  plaintiff  in  the  above  entitled  action  and 
for  her  cause  of  action  against  the  defendants  herein,  E. 
C,  states :  that  the  defendants  herein  are  husband  and  wife. 

That  on  or  alwut  the    day  of    .......   19..,   the 

defendants  herein  contracted  with,  agreed  to  and  did  sell 
and  convey  to  this  plaintiff  by  deed  of  general  warranty  a 
tract  of  ground  in  (describe  property). 

That  the  consideration  therefor  was dollars  and  was 

paid  as  follows :   dollars  in  cash  and  the  assumption 

of  a  mortgage  on  said  premises  of dollars. 

That  the  plaintiff  herein  duly  filed  said  deed  in  the  office 
of  the  recorder  of  deeds  of  S.  county,  Kansas ; 

That  the  defendants  herein  personally  and  by  and  through 
their  agent  represented  to  this  plaintiff  that  the  said  tract 
of  land  was  located  on  W.  avenue  in  the  city  of  W.,  in 
S.  county,  Kansas,  and  that  the  tract  to  be  conveyed  was 
to  be  such  land  as  was  enclosed  by  fence  and  by  cement 
walks  and  by  cement  coping  and  was  lots  one,  two,  three, 
four,  five  and  six  in  said  H.'s  second  subdivision  to  the  city 
of  W.,  in  S.  county,  Kansas ; 

That  this  plaintiff,  relying  and  depending  upon  the  said 
representations  of  the  defendants  and  their  agent  purchased 
the  said  tract  of  land  for  the  said  sum  of dollars ; 

That  the  defendants  before  and  at  the  time  of  said  pur- 

*  From  form  in  record  in  Mitchell  v.  Griffitli,  87  Neb.  140. 
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and  for  sueh  other  and  further  relief  as  the  court  may  deem 
just  and  equitable/ 

688.  ACTION  TO  REFORM  A  DEED  SO  AS  TO  RESERVE  TO  THE 
GRANTOR  THE  CROPS  GROWING  UPON  THE  LAND. 

Plaintiff  for  a  cause  of  action  states,  that  on  the   

day  of   ,  19..,  the  said  plaintiffs  were  the  owners  in 

fee  simple  of,  and  in  possession  of,  and  entitled  to  the  pos- 
session of,  the  following  described  real  estate,  situated  in 
the  county  of  K.,  and  State  of  O.,  to- wit:  (here  describe), 
together  with  all  the  crops  standing,  being  and  growing 
thereon,  and  the  tenements,  hereditaments  and  appurte- 
nances thereunto  appertaining,  and  that  on  said day 

of ,  19. .,  the  said  M.  E.  M.  and  R.  M.,  husband  and 

wife,  conveyed  by  warranty  deed  to  said  defendant  M.  H., 
the  said  premises,  save  and  except  all  the  wheat  crop,  potato 
crop  and  fruit  crop  then  being  and  growing  on  said  prem- 
ises; that  said  M.  H.  and  H.  H.  are  husband  and  wife,  and 
it  was  agreed  between  the  said  plaintiffs  and  the  said  de- 
fendants, on  said day  of ,  19 . . ,  in  considera- 
tion of  the  sale  of  said  premises  by  said  plaintiffs  to  said 
defendant,  M.  H.,  that  said  plaintiffs  would  reserve  the  said 
crops  above  mentioned,  and  through  misunderstanding  and 
by  mistake  the  reservation  to  said  plaintiffs  of  said  crops 
was  left  out  of  said  deed.  The  said  plaintiffs,  believing  that 
said  reservation  of  said  crops  to  said  plaintiffs  was  in  said 
deed  at  the  time  of  the  execution  thereof,  signed  the  same, 
and  said  deed  ought  to  be  reformed  so  as  to  reserve  said  crops 
to  said  plaintiffs. 

That  at  the  time  of  the  execution  of  said  deed  one  W.  A., 

a  tenant  of  said  plaintiffs,  had  and  now  has  about  

acres  of  wheat  standing  and  growing  on  said  premises,  of 

which  wheat  said  A.  was  to  receive and  said  plaintiffs 

were  to  receive   ,  measured  in  the  half  bushel  at  the 

time  of  the  threshing  thereof,  and  said  plaintiffs  were  to 

pay  said  A cents  a  bushel  for  threshing  their 

of  said  wheat  crop. 

•From  form  in  record  in  Cox  v.  Beard,  75  Kan.  369. 
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petition  that  the  vendor,  which  is  the  payee  of  the  notes,  is  insolvent 
and  unable  to  respond  in  damages,  or  that  it  in  about  to  transfer  the 
notes  before  maturity  to  an  innoci*nt  purchaser,  equity  will  not  decree 
that  the  notes  be  surrendered  and  canceled,  but  will  relegate  the 
party  to  his  action  or  defense  at  law,  so  that  the  issues  may  lie  tried 
by  a  jury.    Trimble  v.  Minnesota  Thresher  Mfg.  Co.,  10  Okla.  .ITS. 

In  a  petition  to  cancel  a  conveyance  of  real  property  alleged  to  have 
been  obtained  by  false  and  fraudulent  representations,  an  allegation 
that  the  plaintiff,  in  reliance  upon  such  representations,  purttMl  with 
the  title  to  the  land  is  a  sufficient  plea  that  he  was  damaged  by  the 
fraud.     Rihner  v.  Jacobs,  79  Neb.   742. 

In  a  petition  in  equity  to  procure  the  rescission  of  a  contra ct  for 
exchange  of  real  estate  on  account  of  false  and  fraudulent  representa- 
tions, if  the  petition  contains  the  other  material  allegations  it  is  sutli- 
cient  to  offer  to  return  all  that  was  received  by  the  exchange.  Day  v. 
Mooney,  3  Okla.  608. 

In  an  action  for  rescission  and  cancellation  of  a  deed  fraudulently 
obtained,  an  allegation  that  plaintiffs  are  ready  and  willing  to  execute 
and  deliver  a  deed  to  the  land  traded  for,  to  defendants,  i»  a  suthcient 
**offer  to  restore'*  to  bring  the  plaintiffs  within  the  terms  of  section 
827,  Wilson's  Rev.  &  Ann.  St.  Okla.  1903.     Clark  v.  OToole.  20  Okla. 

319; 

A  pleading  for  rescission  of  a  contract  for  a  breach  in  its  conditions 
must  allege  the  ground  upon  which  a  right  to  rescind  is  bused — an 
offer  to  rescind  without  unnecessary  delay  by  a  tender  of  the  property 
received,  with  a  request  for  a  return  of  the  consideration.  The  offer 
to  return  the  property  must  be  contintious,  and  kept  good  by  a  proper 
averment  to  that  effect.     Alfree  Mfg.  Co.  v.  Grape,  59  Neb.  777. 

Facts  which  show  that  the  plaintiff  will  suffer  damages  unless  can- 
cellation is  made  as  prayed  for  should  be  alleged  in  an  action  to  cancel 
a  contract  on  the  ground  it  is  void.     Ringle  v.  Quigg,  74  Kan.  581. 

Reformation  of  an  instrument  may  be  made  in  action  for  specitic 
performance.     Bacon  v.  Leslie,  50  Kan.  494. 

Where  it  is  sought  to  cancel  a  contract  by  reason  of  the  failure  of 
one  party  to  perform,  it  should  appear  that  the  defendant  has  been 
fairly  notified  and  given  a  reasonable  time  to  comply  with  the  contract. 
Winfleld  V.  Winfield  Water  Co.,  51  Kan.  70. 

In  order  to  reform  a  deed  on  the  ground  of  mistake,  by  inserting 
therein  a  clause  limiting  the  use  of  the  land  conveyed,  it  must  appear 
that  the  mistake  was  mutual  and  common  to  both  parties  to  the  instru- 
ment, and  that  both  had  done  what  neither  intended.  Owen  v.  City 
of  Tulsa,  27  Okla.  264. 
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J.  A.  M.  and  F.  P.,  made,  executed  and  delivered  to  the 

said  S.-S.  L.  S.  C.  Co.,  a  chattel  mortgage  upon head 

of  four-  and  five-year-old  steers,  branded  W.  on  right  hip; 
said  cattle  being  then  located  in  the  O.  I.  reservation  at- 
tached to  P.  county,  Oklahoou^  for  jadiciBl  purposes. 

That,  thereafter,  and  on,  to^wit,  the day  of , 

19- .,  the  said  chattel  mortgage  was  duly  filed  for  record 
in  the  office  of  the  register  of  deeds  of  P.  county,  and  also 
as  by  law  provided,  a  certified  copy  of  said  chattel  mortgage 
was  duly  filed  with  the  register  of  deeds  of  P.  county,  a  copy 
of  which  mortgage  together  with  all  endorsements  thereon 
and  the  certificate  of  the  register  of  deeds  of  P.  county, 
shovring  the  filing  of  the  same,  and  that  the  same  is  now  on 
file  in  the  office  of  the  register  of  deeds  of  P.  county,  is  hereto 
attached,  marked  *' exhibit  B"  and  made  a  part  hereof. 

That  the  plaintiff,  the  S.  B.  of  W.,  a  corporation  of  W., 

,  is  now  the  holder  and  owner  of  said  note  marked 

''exhibit  A";  and  that  the  said  F.  P.  and  J.  A.  M.  failed 
to  pay  their  said  note  marked  ''exhibit  A"  and  made  a  part 
of  this  petition,  at  the  time  the  same  was  due  and  payable, 
but  made  default  in  the  payment  of  the  same;  that  by  the 
terms  and  conditions  of  said  chattel  mortgage,  marked  "ex- 
hibit B/'  the  plaintiff  herein  was  entitled  to  the  possession 

of   the  said   head  of  four-  and  five-year-old  steers, 

branded  W.  on  the  right  hip,  embraced  in  and  covered  by 
said  chattel  mortgage  heretofore  mentioned  and  marked  "ex- 
hibit B,"  and  pursuant  to  the  said  default,  the  said  J.  A. 

M.  and  F.  P.   delivered  to  this  plaintiff  the  said    

head  of  four-  and  five-year-old  steers,  branded  W.  on  the 
right  hip  under  said  mortgage,   said  delivery  being  made 

on  the day  of  ,  19. . ;  that  this  plaintiff  had 

the  possession  of  all  of  said head  of  steers  from  the 

said  date  the  day  of  ,  19..,  and  held  pos- 
session of  said head  of  cattle  in  the  0.  I.  reservation 

until  during  the  night  of ,  19. .,  at  which  time 

the  defendant  wrongfully  and  unlawfully  and  without  the 
consent  of  this  plaintiff  and  without  authority  of  law  took 

said    head   of   four-   and   five-year-old   steer   cattle 
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700.    ACTION  FOR  THE  POSSESSION  OF  PERSONAL  PROPERTY 
AND  DAMAGES   FOR  ITS   DETENTION. 

The  plaintiflEs  complain  of  the  defendant  and  allege  for 
cause  of  action  that  they  are  the  absolute  and  unqualified 

son  k  Co.  V.  Stiner,  26  Okla.  272;  Hoisington  v.  Armstrong,  22  Kan. 
(110)  91;  Haggard  v.  Wallen,  6  Neb.  271;  Daniels  v.  Cole,  21  Neb. 
156;  Curtis  &,  Co.  v.  Cutler,  7  Neb.  315;  Robinson  v.  Peru  Plow  & 
Wheel  Co.,   1   Okla.   140. 

One  who  holds  the  fuU  legal  title  to  personal  property,  the  bene- 
ficial ownership  of  which  he  shares  with  another,  may  in  his  own  name 
maintain  an  action  to  recover  the  possession  thereof  from  a  stranger. 
McDonald  v.  Daniels,  76  Kan.  888. 

The  surety  on  the  undertaking  given  by  the  plaintiff,  as  such,  has 
no  legal  interest  in  the  property  replevied;  nor  can  he  maintain  an 
action  of  replevin  against  one  wrongfully  dispossessing  such  plaintiff 
of  the  property.     Jimmerson  v.  Greene,  7   Neb.  26. 

Wrongful  detention  of  the  property  by  the  defendant  is  the  gist 
of  the  action.  Haggard  v.  Wallen,  6  Neb.  271 ;  Moore  v.  Kepner, 
7   Neb.   291. 

The  wrongful  detention  must  exist  at  the  time  the  suit  is  com- 
menced. Redinger  v.  Jones,  68  Kan.  627;  Wilhite  v.  Williams,  41  Kan. 
288. 

A  plaintiff  who  claims  a  special  ownership  by  virtue  of  a  chattel 
mortgage  must,  in  his  petition,  allege  facts  showing  his  interest  in  the 
property  in  controversy,  and  also  facts  which  entitle  him  to  the  imme- 
diate possession  thereof.  Norcross  v.  Baldwin,  50  Neb.  885;  Pennington 
County  Bank  v.  Bauman,  81  Neb.  782;  Paxton  v.  Learn,  55  Neb.  459; 
Thompson  &  Sons  Mfg.  Co.  v.  Nicholls,  52  Neb.  312;  Griffing  v.  Curtis, 
50  Neb.  334;  Camp  v.  Pollock,  45  Neb.  771;  Randall  v.  Persons,  42 
Neb.  607;  Musser  &  Co.  v.  King,  40  Neb.  892. 

SnAcient  aUegations.  A  petition,  which  bases  the  right  of  plain- 
tiffs' recovery  upon  their  special  ownership  in  property,  under  a  chattel 
mortgage,  and  which  contains  all  of  the  usual  allegations  of  such  plead- 
ing in  replevin,  and  alleges  the  conditions  of  the  note  so  secured  hav» 
been  broken,  is  not  subject  to  the  objection  that  it  is  insufficient  to 
state  a  cause  of  action  because  it  does  not  state  that  the  note  has  not 
been  paid,  or  the  amount  due  thereon.  Swope  &  Son  v.  Burnham,  etc., 
&  Co..  6  Okla.  736;  Payne  v.  McCormick  Harvesting  Machine  Co., 
11  Okla.  318;  Whiteacre  v.  Nichols,  17  Okla.  387. 

Where  plaintiff  claims  right  to  possession  by  virtue  of  a  chattel 
mortgage,  the  petition  must  allege  that  the  debt  secured  remains  un- 
paid.    Hudelson  v.  First  Nat.  Bank,  51  Neb.  557. 

In  an  action  of  replevin,  a  petition  which  states  that  plaintiff  was 
a  mortgagee  in  possession  of  the  property,  holding  it  as  security  for 
a  debt  of  the  mortgagor,  at  the  time  it  was  taken  from  him  by  a 
stranger,  states  a  cause  of  action.     In  such  case  it  is  unnecessary  to 
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owners  of  the  goods,  wares,  and  i 
follows,  to- wit:   (here  describe).    A 
described  being  in  the  city  of  0.,  D. 
2.     Plaintiffis  allege  that  said  goodi 
above  described,  are  of  the  value  ol 

allege  a  breach  of  the  conditions  of  the  n 
gagee  to  maintain  the  action.  Meyer  v. 
inouth,  63  Neb.  679. 

If  the  plaintiff  is  not  the  absolnte  owni 
tlie  special  ownership  or  interest  of  the  pla 
the  facts  in  relation  thereto.    Kennett  v. 

An  allegation  of  possession  imd^r  a  chi 
with  the  mortgagor,  renders  unnecessary 
payment  of  demand  notes  secured  by  the 
the  mortgagee's  right  of  possession.     Taj 
69  Neb.  546. 

In  an  action  of  replevin  by  a  mortgaj 
of  the  mortgaged  chattels  an  affidavit  allcj 
plaintiff  is  sufficient  where  the  chattel  n 
tion  retaining  title  in  the  mortgagor;  esj 
petition  in  the  action  sets  out  the  exact  b 
V.  Ridgley  National  Bank,  70  Kan.  126. 

Petition  and  allegations  considered  an 
Farrington,  27  Okla.  754. 

An  allegation  of  general  ownership  in 
supported  by  proof  of  a  mere  lien  or  oth 
V.  Johnson,  44  Neb.  165;  Strahle  v.  Fin 
Xeb.  319;  Wilson  v.  City  Nat.  Bank,  51 

One  who  pleads  special  ownership  cann< 
ownership,  and  vice  versa.  Suckstorf  v 
Parry  v.  Myton,  8  Kan.  App.  533. 

A  petition  alleging  general  ownershi] 
allege  special  ownership  instead.  Tackal 
Neb.  450:  Gray  v.  Doty,  77  Kan.  446. 

So  an   amendment   changing  an   allegal 
general  ownership  may  be  made.     Pekin 
115,   118;    Weich  v.  Milliken,   57   Neb.   8i 

A  petitiou  or  affidavit  in  replevin  may 
statements  more  specific  and  more  defin 
and  such  amendments  may  have  relation 
cause.     Swain    v.   Savage,   55   Neb.   687. 

An  amendment  of  a  petition  correctinj 
of  the  property  should  be  allowed.     McMa 

Where  A  brought  an  action  of  replevin 
chattels,  filed  the  proper  affidavit,  and  ol 
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3.  That  the  defendant  wrongfully  and  unlawfully  detains 
said  goods,  wares  and  merchandise  from  the  possession  of 

plaintifib,  and  has  wrongfully  detained  the  same  for 

days,  to  the  plaintiff's  damage  in  the  sum  of dollars.^ 

701.    ACTION  BY  HEAD  OF  A  FAMILY  AGAINST  THE  SHERIFF 
CLAIMING  THE   PROPERTY  AS  BEING  EXEMPT. 

Now  comes  the  plaintiff  herein  and  for  his  cause  of  action 

alleges  and  shows : 

1.  That  this  defendant  was  the  duly  appointed  and  quali- 
fied sheriff  of  J.  county,  Nebraska,  from  the  day  of 

,  19. .,  to  the day  of ,19. .. 

2.  That  the  plaintiff  is  the  owner  and  entitled  to  the 
immediate  possession  of  the  following  described  goods  and 
chattels,  to-wit:  (here  describe)  being  now  in  the  possession 
of  said  defendant,  and  which  he  still  holds,  of  the  value  of 
dollars. 

3.  The  defendant  wrongfully  detains  said  goods  and 
chattels  from  the  possession  of  plaintiff,  and  has  wrongfully 

detained  the  same,  to  plaintiff's  damage  in  the  sum  of 

dollars. 

4.  That  said  property  was  seized  by  said  defendant  as 
sheriff  of  said  county,  under  an  execution  issued  on  judg- 
ment against  the  plaintiff,  but  consisted  of  articles  which  are 
exempt  from  execution. 

5.  That  plaintiff  was,  at  the  time  of  levying  said  execu- 
tion and  still  is,  a  resident  of  this  state  and  the  head  of  a 

under  which  he  recovered  possession  of  the  property,  he  cannot  after- 
wards, before  the  trial,  amend  his  petition  by  making  C  a  joint  de- 
fendant with  B  to  recover  the  property,  unless  in  an  affidavit  filed 
before  he  obtained  the  chattels  in  controversy  he  had  charged  C  with 
the  wrongful  detention  of  the  same.     Bardwell  v.  Stubbert,  17  Neb.  485. 

The  petition  need  not  contain  averments  that  the  property  was  not 
taken  in  execution  on  any  order  or  judgment  against  the  plaintiff 
or  for  the  payment  of  any  fine,  tax,  or  amercement  assessed  against 
him,  or  by  virtue  of  an  order  of  delivery  in  replevin  or  in  other  mesne 
or  final  process  against  him.  These  allegations  are  required  only  in 
the  affidavit  to  be  filed  at  the  commencement  of  the  action.  Daniels  v. 
Cole,  21  Xeb.  156;  Batchelor  v.  Walburn,  23  Kan.  517;  Hoisington  v. 
ArmBtrong,  22  Kan.  91. 

2  Form  in  Kaufman  v.  Coburn,  30  Neb.  672. 
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was   on  the    day   of    ,   19..,   at  L.,   Kansas, 

made,  executed  and  for  a  valuable  consideration  delivered  by 

the   said   defendants   to   the   said   plaintiff,    due   in    

months  from  the  date  thereof  and  bearing  interest  at  the 

rate  of per  cent,  from  date.     That  the  said  plaintiff  is 

now  and  has  been  ever  since  said  date,  the  l(»gal  owner  and 
holder  thereof  together  with  all  rights  and  causes  of  action 
thereunder,  a  copy  of  which  note  is  hereunto  attached  to  this 
petition,  marked  ** exhibit  B*'  and  made  a  part  of  this  peti- 
tion. 

Said  plaintiff  further  says  that  in  said  chattel  mortgage 
there  is  contained  the  following  covenants  and  conditions, 
that  is  to  say :  (here  copy  chattel  mortgage) . 

Said  plaintiff  further  says  that  the  aforesaid  conditions  as 
above  set  forth  in  said  petition  and  set  forth  in  said  chattel 
mortgage  were  broken,  set  aside  and  held  for  naught  by  the 
said  defendants  in  this,  to- wit :  that  the  said  defendants  failed 
to  pay  the  aforesaid  sum  mentioned  in  said  note  and  secured  ])y 
said  chattel  mortgage  at  the  time  when  the  same  became  due 
and  payable  or  any  part  thereof  and  that  they  now  refuse 
to  pay  said  sum  mentioned  in  said  note  or  any  part  thereof. 
And  that  said  sum  is  wholly  due  and  unpaid  and  that  the 
said  plaintiff,  by  reason  of  the  faihire  and  neglect  of  said 
defendants  to  pay  said  sum  mentioned  in  said  note,  which 
was  secured  by  the  aforesaid  chattel  mortgage,  is  now  and 
has  been  for  a  long  time  prior  hereto,  the  owner  of  the 
aforesaid  property  described  in  said  chattel  mortgage  and 
that  he  is  now  entitled  to  the  immediate  possession  of  the 
same. 

And  plaintiff  further   says  that  on   the    ......    day   of 

,  19. .,  he  duly  demanded  the  possession  of  all  of  the 

aforesaid  property  described  in  said  chattel  mortgage,  wliich 
demand  for  possession  of  said  property  of  the  said  defend- 
ants was  then  and  there  refused  and  at  the  date  of  tlie 
demand  so  as  aforesaid  made  by  the  said  plaintiff  upon  the 
said  defendants  for  the  possession  of  the  said  property,  he, 
the  said  plaiotiff,  was  entitled  to  the  immediate  possession 
of  the  same.    Plaiotiff  says  that  the  said  defendants  wrong- 

1049 


Digitized  by  VjOOQIC 


PETITIONS  OR   COMPLAINTS  IN   PARTIC 

fully  and  unjustly  retain  in  their  x)oss( 
property  so  as  aforesaid  described,  in  t 
mortgage  and  have  so  wrongfully  and  i 
their  possession  the  aforesaid  property  f 

tiflf  since  the   day  of   ,  19 

prived  said  plaintiff  from  all  use  and  be 
great  injury  and  damage  in  the  sum  of  . 
Wherefore,  said  plaintiff  prays  an  or( 
the  said  defendants  and  that  they  may  b 
to  the  said  plaintiff  all  of  the  aforesaid 
peirsonal  property  so  as  aforesaid  descri 
livery  of  the  same  cannot  be  had  for  jv 

said  defendants  for  the  sum  of 

said  goods,  chattels  and  personal  propc 
judgment  against  the  said  defendants  fo] 
dollars  his  damages  as  aforesaid  sustains 
wrongful  and  unlawful  detention  of  the  t 
tels  and  personal  property  and  for  the  i 
such  other  and  further  relief  as  the  court  i 

*  From  form  in  record  in  Lawson  v.  Robinsoi 

Order  of  delivery.  The  right  to  maintain  an 
not  depend  upon  the  taking  out  of  an  order  of  < 
commencement  of  the  action.  Varner  v.  Bowlin 
elor  V.  Walburn,  23  Kan.  517. 

An  action  may  be  maintained  although  no 
filed.     Lamont   v.   Williams,  43  Kan.   558. 

Affidavit  is  necessary  only  when  an  order  oi 
the    plaintifT.    Racine-Sattley   Co.   v.   Meinen, 
Threshing  Machine  Co.  v.  Rosso,  78  Neb.  184. 

The  affidavit  of  a  plaintiff  in  an  action  of 
order  for  the  delivery  of  the  property,  is  no 
and  the  facts  therein  set  forth  form  no  part  of 
Hoisington  v.  Armstrong,  22  Kan.  91 ;  Crawfoi 
501;  Hudelson  v.  First  Nat.  Bank,  51  Neb.  55 
Baptist  Church,  27  Okla.  473. 

Where  both  an  affidavit  and  a  petition  or 
filed,  the  office  of  the  affidavit  ceases  when  th 
and  jurisdiction  conferred,  and  the  action  there 
petition.  The  affidavit  is  not  a  part  of  the  p 
court.     First  National   Bank  v.   Cochran,  17  C 

Averments  of  affidavit  Jurisdictional.    The 
Code,  stating  what  averments  shall  be  made  in 
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70S.  ACTION  FOR  THE  POSSESSION  OF  CERTAIN  PERSONAL 
PROPERTY  SETTING  UP  SPECIAL  OWNERSHIP  BY  VIR- 
TUE OF  A  CHATTEL  MORTGAGE. 

The  plaintiff  complains  of  the  defendant  and  for  his  cause 
of  action  against  him  alleges  and  states: 

1.     That  the  plaintiff  has  a  special  ownership  and  interest 

are  jurisdictional,  and  must  be  complied  with.  It  is  held,  however, 
that  an  affidavit  which  omits  the  statement  that  the  property  had  not 
been  sdzed  by  virtue  of  an  order  of  delivery  issued  under  this  article 
is  sufficiently  complied  with  by  an  averment  in  the  affidavit  that  the 
property  had  not  been  taken  under  execution  by  an  order  of  the  court. 
Scott  v.  Jones,  7  Okla.  42;  Westemberger  v.  Wheaton,  8  Kan.  121. 

An  affidavit  which  sets  forth  the  requisite  averments  required  by  the 
code,  excepting  that  there  is  omitted  therefrom  the  statement  that  the 
plaintiff  "is  entitled  to  the  immediate  possession  of  the  property/'  and 
DO  words  equivalent  are  used,  is  fatally  defective.  Paul  v.  Hodges, 
26  Kan.  225. 

The  affidavit  containing  an  averment  that  plaintiff  was  owner  and 
pfltitted  to  the  immediate  poaaeasion  of  the  property  constituting  the 
Hubjeet  of  the  action  is  prima  facie  good,  as  an  allegation  of  absolute 
ownership — notwithstanding  such  ownership  was  alleged  to  have  been 
based  upon  a  chattel  mortgage — when  attacked  by  a  motion  in  the  nature 
of  a  demurrer.    Vinnedge  v.  Nicholai,  28  Neb.  133. 

When  an  action  of  replevin  is  removed  to  the  district  court  by 
appeal,  it  is  not  necessary  to  file  a  new  affidavit.  Dodd  v.  Skelton, 
65  Neb.  585. 

The  mere  fact  that  the  replevin  affidavit  failed  to  state  the  value 
of  each  article,  will  not  justify  a  reversal  of  the  case.  Boyce  v. 
Augusta  Camp   No.   7429,   M.   W.   A.,    14   Okla.   642. 

In  an  action  of  replevin  in  a  justice's  court,  the  plaintiff  may, 
if  he  chooses,  and  with  the  permission  of  the  justice,  use  and  treat 
his  affidavit  for  the  summons  and  order  of  delivery  as  a  bill  of  par- 
ticulars.   Starr   v.   Hinshaw,   23   Kan.    378. 

The  replevin  affidavit  may  be  amended  to  conform  to  the  allega- 
tion of  ownership  contained  in  the  petition.  Such  amendment  may 
be  allowed  by  the  court  while  the  issues  formed  by  the  pleadings 
are  being  tried  before  a  referee.  Tackaberry  &  Co.  v.  Gilmore,  57  Neb. 
450;  Crans  &  Hazlett  v.  Cunningham,  13  Neb.  204;  Lewis  v.  Connolly, 
29  Neb.  222. 

The  original  affidavit  in  replevin  may  be  amended  so  as  to  state 
sufficiently  what  is  already  stated  therein  indefinitely.  Meyer  Bros. 
V.  Lane,  40  Kan.  491;  Wilson  v.  Macklin,  7  Neb.  50. 

A  demand  for  possession  of  the  property  is  not  a  condition  prece- 
dent, even  where  the  original  taking  was  not  tortious  or  wrongful. 
Citizens'  State  Bank  of  Lawton  v.  Chattanooga  State  Bank,  23  Okla. 
767;   see   Burchett  v.   Purdy,   2   Okla.   391. 
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19..,   the  defendant,  to  secure  the  payment  of  one  certam 

promiBsory  note  for  the  sum  of  $ ,  signed  and  executed 

by  the  defendant  and  one  J.  C,  payable  to  this  plaintiff,  under 
the  name  of  S.  C.  A.,  dated  the day  of ,  19. ., 

Damages.    Dolan  v.  Van  Demark,  35  Kan.   304. 
Possession   of   defendant.     Replevin   will   not   lie   against   a   person 
-wlio  is  neither  in  the  actual  nor  constructive  posseHsion  of  the  property, 
sought  to  be  recovered,  at  the  commencement  of  the  action.     Davis  v. 
Van  De  Mark,  45  Kan.  130. 

The  action  runs  against  the  party  in  possession,  and  if  he  be  an 
officer  acting  under  an  execution,  he  may  be  sued  as  an  individual 
or  as  an  officer.     Irwin  v.  Walling,  4  Okla.   128. 

The  action  of  replevin  cmnnot  be  maintained  against  one  having 
the  right  of  possession.     Hucker  v.  Donovan,  13  Knn.  190. 

The  ordinary  mles  of  pleading  do  not  apply  in  replevin.  A  party 
may  prove  fraud  under  general  allegations  of  ownership  and  right  of 
possession.  Woodbridge  Bros.  v.  DeWitt,  51  Neb.  98;  Phenix  Iron 
Works  Co.  V.  McEvony,  47  Neb.  228;  Pekin  Plow  Co.  v.  Wilson,  66 
Xeb.    115;   Salisbury  v.  Barton,  63  Kan.  552. 

In  an  action  against  a  railroad  company  to  recover  property  in  its 
poRAession  it  is  not  necessary  to  allege  that  the  railroad  runs  into 
or  through  the  county  in  which  the  suit  is  brought.  Atchison,  Topeka 
and  Santa  Fe  Ry.  Co.  v.  Jordon  Stock-Food  Co.,  67  Kan.  86. 

The  judgment.  In  an  action  of  replevin,  where  the  defendant  re- 
laiiu(  possession  of  the  property,  the  judgment  for  the  plaintiff  should 
be  in  the  alternative  for  a  return  of  the  property,  or  for  its  value  in 
case  a  return  cannot  be  had;  and  such  judgment  should  be  rendered 
although  the  plaintiff  may  only  ask  in  his  petition  for  the  recovery 
of  the  possession  of  the  property.  Chase  County  National  Bank  v. 
Thompson,  54  Kan.  307. 

▼arianoe  between  petition  and  verdict  and  judgment.  Hayes  v. 
Slobodny,  54   Neb.   511. 

While,  under  certain  conditions,  replevin  will  lie  to  recover  4)0»ses- 
sion  of  a  building,  a  petition  in  replevin  for  the  recovery  of  a  building, 
in  order  to  state  a  good  cause  of  action,  should  specifically  aver  such 
a  state  of  facts  as  will  clearly  show  that  such  building  is  personal 
property,  and  that  the  plaintiff  has  a  right  to  maintain  the  action. 
It  is  not  sufficient  to  aver  generally  that  such  building  is  personal 
property.     Bridges  v.  Thomas,  8  Okla.  620. 

An  interrener  must  plead  tome  interest  in  the  subject-matter  of 
the  litigation;  a  mere  denial  of  plaintiff's  right  is  insufficient  to  give 
hira  a  standing  in  court.  Moline,  Milburn  &  Stoddard  Co.  v.  Hamil- 
ton, 56  Neb.  132;  see  Bohart  Com.  Co.  v.  Buckingham,  62  Kan.  658. 

Detoription  of  property.  Barse  Live  Stock  Commission  Co.  v.  Turner, 
56  Kan.   778. 
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and  due  on  the day  of ,  19. .,  made,  executed 

and  delivered  to  the  plaintiff,  under  said  name  of  S.  C.  A., 
a  chattel  mortgage  on  the  following  described  personal  prop- 
erty, to- wit:  (describe  property  and  location),  in  B.  county, 
Nebraska;  and  that  said  chattel  mortgage  was  duly  filed  in 
the  office  of  the  county  clerk  of  B.  county,  Nebraska,  on  the 

day  of    y  19..,  and  now  remains  of  record. 

therein,  a  true  copy  of  said  mortgage  being  hereto  attached, 
marked  ** exhibit  A,"  and  made  a  part  of  this  petition. 

3.  That  said  promisaory  note,  aforesaid,  was  given  by  said 
defendant  and  said  J.  C,  in  payment  of  the  rental  for  the 

premises  above  described,  for  the  year  commencing   

,  19. .,  and  ending ,  19. . ;  that  the  plain- 
tiff is  now  the  lawful  owner  and  holder  of  said  note ;  that  no 
part  thereof  has  ever  been  paid  and  that  there  will  be  due 
this  plaintiff  thereon,  at  maturity,  the  full  sum  of  $ 

4.  Plaintiff  further  alleges  and  says  that  siuce  the  execu- 
tion and  delivery  of  said  chattel  mortgage,  aforesaid,  the 
acres  of  growing  wheat,  therein  described,  has  ma- 
tured, and  ripened  and  that  the  same  has  been  harvested  and 
threshed  by  the  said  defendant  j  that  the  amount  of  wheat  so 

harvested  and  threshed  by  said  defendant  from  said 

acres  of  growing  wheat,  aforesaid,  was  about bushels 

and  that  at  the  time  of  the  threshing  of  said  wheat  the  same 
was  stored  by  said  defendant  in  the  barn,  house  and  corn 
crib  on  the  premises  above  described,  and  that  the  same  or  the 
larger  portion  thereof  is  now  so  stored  therein;  that  by  vir- 
tue of'  said  chattel  mortgage  aforesaid  the  plaintiff  has  a  spe- 
cial ownership  and  interest  in  and  lien  upon  the  whole  of  said 
bushels  of  wheat ;  that  the bushels  of  wheat  de- 
scribed in  the  first  paragraph  of  this  petition,  is  a  part  of  the 
identical  wheat  matured,  ripened,  harvested  and  threshed 
from  the acres  of  growing  wheat  described  in  the  afore- 
said chattel  mortgage,  and  so  as  aforesaid  stored  by  the  de- 
fendant, and  that  this  plaintiff  has  a  special  ownership  and 
interest  therein,  by  virtue  of  said  chattel  mortgage. 

5.  Plaintiff  further  alleges  that  said  chattel  mortgage, 
aforesaid,  contains  the  following  express  covenant  and  condi- 
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tion,  to-wit:   (here  insert  express  covenant  and  condition). 

6.  Plaintiff  further  alleges  and  says  that  by  reason  of  the 
failure  or  partial  failure  of  the  corn  and  oat  crops  on  said 

premises,  the   acres  of  growing  com  and  the 

acres  of  growing  oats,  included  in  said  mortgage,  are  of  but 
little  value  and  are  wholly  insufficient  security  for  the  said 

$ note,  aforesaid;  that  by  reason  of  the  harvesting  and 

threshing  of  said  wheat  and  the  placing  of  same  in  bin,  as 
aforesaid,  the  said  defendant  has  changed  the  nature  and  de- 
scription thereof  to  such  extent  that  plaintiff's  said  mortgage 
and  the  said  public  record  thereof,  would  no  longer  be  notice 
to  innocent  purchasers  or  subsequent  mortgagees,  for  value,  of 
plaintiff 's. lien  or  interest  therein,  and  that  said  defendant  has 
refused  to  give  plaintiff  a  specific  lien  on  said  wheat  so  in 
bin  on  said  premises,  to  secure  said  note,  aforesaid,  though 
frequently  requested  so  to  do ;  that  said  defendant  has  wrong- 
fully and  unlawfully  sold  and  disposed  of  a  portion  of  said 
wheat,  since  the  same  was  so  harvested,  threshed  and  placed 
in  bin  as  aforesaid,  without  the  knowledge  or  consent  of  the 
plaintiff,  and  that  said  defendant  is  now  threatening  and 
attemptiDg  to  sell  mortgage  or  otherwise  dispose  of  or  incum- 
ber the  remainder  of  said  wheat ;  that  J.  C,  the  co-maker  of 

said  promissory  note,  with  the  defendant,  died  on  the 

day  of >  19-  •>  wholly  insolvent,  and  that  the  defendant 

is  now  wholly  tosolvent. 

7.  That  by  reason  of  the  facts  set  out  in  the  preceding 
paragraph,  the  plaintiff  now  deems  himself  unsafe  and  inse- 
cure, and  the  said  condition  of  said  chattel  mortgage  has  be- 
come broken ;  said  mortgage  has  become  absolute  and  the  plain- 
tiff is  now  entitled  to  the  immediate  possession  of  the  personal 
property  described  in  the  first  paragraph  of  this  petition ;  that 

on  the day  of ,  19. .,  this  plaintiff  demanded 

the  i>os8e8sion  of  said  personal  property,  aforesaid,  to-wit; 
bushels  of  wheat  in  bin  on  the  premises  above  de- 
scribed, from  the  defendant,  under  said  chattel  mortgage,  but 
that  the  defendant  refused  to  surrender  the  possession  tliereof 
to  the  plaintiff;  that  the  defendant  now  wrongfully  detains 
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for  the  value  thereof,  together  with dollars  damage, 

and  costs  of  suit  in  the  case.^ 

706.     ACTION  FOR  POSSESSION  OF  PROPERTY  ALLEGING  SPE- 
CLAL  OWNERSHIP  BY  VIRTUE  OF  A  CHATTEL  MORT- 
GAGE. 
The  plaintiff  complains  of  the  defendant  for  that  on  the 

day  of ,  19. .,  the  defendant  made,  executed,  and 

delivered  to  the  plaintiff  a  chattel  mortgage  in  words  and  fig- 
ures following,  to-wit:  (here  set  out  mortgage). 

2.  That  the  promissory  note  secured  by  said  mortgage  is 
now  due  and  has  not  been  paid. 

3.  That  afiSant  has  special  ownership  in  the  above  described 
property,  and  is  entitled  to  the  immediate  possession  of  the 
same.  That  said  goods  and  chattels  are  wrongfully  detained 
from  him  by  said  defendant,  and  that  said  goods  and  chattels 
were  not  taken  in  execution  or  on  any  order  of  judgment 
against  plaintiff,  or  for  the  payment  of  any  tax,  fine,  or 
amercement  issued  against  him ;  or  by  virtue  of  any  order  of 
delivery  issued  under  the  chapter  of  the  Code  of  Civil  Pro- 
cedure providing  for  the  replevin  of  property,  or  on  any  other 
mesne  or  final  process  issued  against  said  plaintiff. 

Wherefore  the  plaintiff  prays  for  judgment  against  the 
defendant  for  the  possession  of  the  said  property,  or,  in  case 
X>ossession  thereof  cannot  be  had,  for  a  judgment  against  the 
defendant  for  the  value  thereof  and  for  the  costs  herein  ex- 
pended.* 

7  Form  in  Smith  v.  Findley.  34  Kan.  316. 

8  Adapted  from  form  in  Rodgers  v.  Graham,  36  Neb.  730. 

Form  of  petition  in  replevin  of  property  claiming  right  to  possession 
by  virtue  of  a  chattel  mortgage.     Niitt  v.  Humphrey,  32  Kan.  100. 

Form  of  petition  in  replevin  where  property  was  sold  under  a  con- 
ditional sale  in  Arkansas  and  removed  to  Oklahoma.  National  Cash 
Rejriater  Co.  v.  Paulson,  16  Okla.  204. 

Form  of  petition  in  action  for  possession  of  property  alleging  sale 
of  goods  on  credit  induced  by  fraudulent  representations  as  to  ability 
to  pay.     McKinney  v.  First  Nat.  Bank  of  Chadron,  36  Neb.  620. 

Form  of  petition  in  which  plaintiff  claims  right  to  possession  of 
certain  personal  property  by  virtue  of  a  chattel  mortgage.  Ostertag 
V.  Oalbraith,  23  Neb.  730. 

AUeirt^tionB  where  replevin  is  brought  by  a  voluntary  association. 
McLaughlin  v.  Wall,  81  Kan.  206. 
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ing  died  the previous),  was  living  upon  and  cultivating 

a  rented  farm  in  C.  county,  State  of  Nebraska ;  that  some  time 
in  said  month,  the  exact  day  being  unknown  to  plaintiff,  the 
said  J.  H.  B.  came  to  the  home  of  plaintiflE's  father  and  rep- 
resented to  him  that  he,  the  said  J.  H.  B.,  had  no  daughter; 
that  he  desired  to  obtain  a  little  girl  to  adopt  and  raise  as  a 
daughter  and  that  if  plaintiff's  father  would  let  him  have  one 
of  his  little  girls  that  he  would  take  her  into  his  family  and 
adopt  her  as  his  own  and  when  he  died  would  leave  her  one- 
half  of  his  entire  estate,  and  solicited  plaintiff's  father  to  let 
him  have  plaintiff  upon  those  terms;  that  plaintiff's  father, 
after  first  objecting  to  parting  with  any  of  his  children,  finally, 
in  the  interest  and  for  the  use  and  benefit  of  plaintiff,  accepted 
the  said  proposition  of  said  J.  H.  B. ;  and  thereupon,  at  the 
said  time  and  place,  the  said  J.  H.  B.,  acting  for  himself,  and 
plaintiff's  father,  S.  N.,  acting  in  the  interest  and  for  the  use 
and  benefit  of  plaintiff,  entered  into  an  oral  contract  in  and 
by  which  said  oral  contract  it  was  mutually  agreed  that  the 
said  J.  H.  B.  should  take  plaintiff  into  his  family  and  adopt 
her  as  ^is  own  child  and  at  his  death  leave  her  one-half  of  his 
estate ;  that  is  to  say,  one-half  of  all  the  estate,  real,  personal, 
or  mixed,  of  which  he  might  be  seized  at  the  time  of  his  death ; 
that  in  consideration  of  said  agreement  on  the  part  of  said  J. 
H.  B.,  plaintiff's  father  then  and  there  delivered  the  plaintiff 
to  the  said  J.  H.  B.  and  surrendered  all  claim  to  and  custody 
and  control  over  the  plaintiff;  that  at  said  time  the  said  J.  H. 
B.,  in  pursuance  of  said  agreement,  took  the  plaintiff,  then  a 
little  girl  eight  years  of  age,  to  his  home,  where  she  continued 
to  live  with  the  said  J.  H.  B.  and  his  wife,  in  the  family  of 
said  J.  H.  B.,  for  about  eighteen  years,  when,  with  the  full 
consent  of  said  J.  H.  B.,  she  married  her  present  husband ;  that 
during  all  the  years  she  lived  in  the  home  of  said  J.  H.  B. 
she  faithfully  and  dutifully  performed  the  services  and  ren- 
dered the  obedience,  love  and  affection  of  a  daughter  to  the 
said  J.  H.  B.  and  his  wife,  and  in  his  home;  that  she  was  given 
the  name  of  B.  by  the  said  J.  H.  B.  and  his  wife,  and  was  at 

all  times  after  the  said  month  of , spoken  of  by 

the  said  J.  H.  B.  and  his  wife  as  their  daughter,  and  in  con- 
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portion  thereof,  or  otherwise  provide  for  plaintiff,  as  pro- 
vided and  called  for  in  said  contract. 

5.  That  at  the  time  of  his  death  the  said  J.  H.  B.  was  the 
OM^iier  and  in  possession  of  the  following  lands  situated  in  the 
county  of  C.  and  State  of  .Nebraska,  viz. :  (describe  property), 

then  of  the  value  of  $ and  now  of  the  value  of  $ ; 

and  also  owned  and  possessed  personal  property  of  the  value 

of  $ ;  that  he  left  no  debts  or  encumbrances  of  any  kind 

against  or  upon  any  of  said  real  or  personal  property  outside 
of  plaintiff's  interest  in  said  estate  as  hereinbefore  set  forth, 
and  the  time  has  long  since  elapsed  for  the  filing  of  claims 
against  said  estate. 

Wherefore  plaintiff  prays  the  court  to  appoint  a  guardian 
ad  litem  for  said  minor  defendants;  and  to  enter  its  decree 
herein  as  follows : 

(a)  Authorizing  and  requiring  said  administrator  with  the 
will  annexed  to  convey  to  plaintiff  an  undivided  one-half  of 
said  lands  and  premises  and  personal  property  in  the  same 
manner  as  said  J.  H.  B.  might  and  ought  to  have  done  if  liv- 
ing, within  a  short  time  to  be  filed  by  the  court;  and  in  the 
event  of  his  failure  so  to  do  that  the  said  decree  stand  as  and 
for  said  deed. 

(b)  Requiring  defendants  to  pay  the  costs  of  this  suit. 

(c)  That  plaintiff  have  such  other,  further  and  additional 
relief  as  justice  and  equity  may  require.^ 

708.     ACTION  TO   CX)MPEL  SPECIFIC   PERFORMANCE   OF   CON- 
TRACT TO   CONVEY   REAL  ESTATE. 

Plaintiff  states'  that  the  said  defendant,  J.  0.,  is  the  mother 
and  only  heir  of  A.  T.  0.,  deceased ;  that  said  A.  T.  0.  died 
intestate,  on  the day  of ,  19 . . ;  that  in  the  life- 
time of  said  A.  T.  0.,  and  on  or  about  the   day  of 

,  19. .,  said  A.  T.  0.  entered  into  an  agreement  with  tlie 

plaintiff,  whereby  he  agreed  to  sell,  and  did  sell,  to  the  said 
plaintiff,  the  following  tract  of  land,  lying  and  situate  in  the 

county  of ,  and  State  of  Kansas,  described  and  bounded 

as  follows,  to-wit:   (here  describe);  and  to  convey  the  said 

1  From  fonn  in  record  in  Peterson  v.  Bauer,  83  Neb.  405. 
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lands  to  the  said  plaintiff  by  deed  of  general  warranty,  on 

the  payment  of dollars,  and  at  the  time  when  said  A.  T. 

0.  should  purchase  said  land,  the  lands  at  that  time  being 
school  lands.  That  said  A.  T.  0.,  under  said  contract  of  sale, 
delivered  to  said  plaintiff  the  possession  of  said  premises ;  that 
said  plaintiff  has  been  in  possession  of  said  lands  ever  since, 
has  paid  the  full  purchase  price  therefor  to  the  said  A.  T.  O. 
and  made  lasting  and  valuable  improvements  thereon,  consist- 
ing of  fencing,  setting  hedge,  building  corrals,  and  otherwise 

improving  the  lands  to  the  value  of dollars  and  more. 

And  the  said  plaintiff  avers  that  he  has  always  paid  the  taxes 
and  assessments  of  every  nature  on  said  premises.     And  said 

plaintiff  avers  that  on  the day  of ,  19. .,  said 

A.  T.  0.  purchased  said  lands  from  the  State  of  Kansas ;  that 

on  the day  of ,  19. .,  the  governor  of  the  said 

State  of  Kansas  issued  his  patent  to  said  lands  to  one  J.  F.  O., 
administrator  of  the  estate  of  said  A.  T.  0.,  deceased,  for  the 
benefit  of  the  heirs  of  said  A.  T.  0. ;  that  neither  said  lands, 
nor  any  part  thereof,  have  passed  to  the  administrator  of  said 
estate,  as  assets  belonging  to  said  estate,  but  descended  to  said 
defendant,  as  the  sole  heir  of  said  A.  T.  0. ;  that  said  0.  did 
not  in  his  lifetime  execute  a  deed  of  conveyance  to  said  M., 
nor  has  his  administrator,  nor  his  heirs,  executed  to  said  J. 
M.  since  the  decease  of  A.  T.  0.  a  good  and  sufficient  deed  of 
conveyance,  or  any  deed  of  conveyance  whatever,  conveying 
said  land,  or  any  part  thereof,  to  said  plaintiff,  or  any  person 
for  him,  but  have  refused,  and  still  refuse,  to  execute  said 
deed. 

Wherefore,  etc.^ 

709.  ACTION  TO  COMPEL  SPECIFIC  PERFORMANCE  OF  A  CON- 
TRACT FOR  THE  SALE  OF  REAL  ESTATE. 

Plaintiff  alleges :     That  on  and  prior  to  the day  of 

,  19. .,  said  defendant  was  the  owner  in  fee  simple  of  the 

following  real  estate,  to- wit:  (here  describe). 

That  on  said  date  said  plaintiff  and  wife  composed  a  firm 
and  were  engaged  in  the  real  estate  business  in  D.  city,  F. 

2  Form  in  O'Neill  v.  Martin,  26  Kan.  494. 
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county,  Kansas,  under  the  firm  name  of  G.  L.  P.  &  Co.  That 
on  said  date  said  plaintiff  &  Co.  were  the  duly  authorized 
agents  \vithout  writing  of  the  said  defendant  for  the  purpose 
of  selling  said  real  property  above  described  at  an  agreed 

price  of dollars  per  acre,  and  that  the  said  firm  were 

not  agents  for  said  defendant  for  the  purpose  of  selling  any 
other  real  estate  except  land  in  F.  county,  Kansas. 

That  on  said day  of ,19. .,  the  said  plaintiff 

&  Co.  as  agents  as  aforesaid  for  the  said  defendant,  entered 
into  a  written  contract  with  one  A.,  a  copy  of  which  said  con- 
tract is  hereto  attached  marked  **A''  and  made  a  part  of  this 
petition.  That  in  and  by  the  terras  of  said  contract  the  said 
defendant  through  his  said  agents  (plaintiff  above)  sold  to 
said  A.  all  of  the  real  estate  hereinbefore  described  at  the 

price  of  $ per  acre,  to  be  paid  one-half  cash  within 

days  from  the  date  of  said  contract,  provided  title  was 

furnished,  and  the  remaining  one-half  of  the  said  purchase 

price  to  be  paid  within years  with  interest  at  the  rate 

of per  cent.     That  at  the  time  of  the  execution  of  said 

contract  the  said  A.  paid  to  the  said  defendant  the  sum  of 
$ on  account  of  said  sale  and  purchase. 

That  the  said  defendant  knew  of  the  said  sale  and  of  the 
execution  of  the  said  contract  and  approved,  ratified  and  signed 
the  same  on  the  said  date. 

That  said  defendant  pointed  out  said  real  estate  to  said  A. 
l)efore  execution  of  contract,  that  A.  and  this  plaintiff  all  well 
knew  the  location  of  the  said  land,  and  that  it  was  owned  by 
said  defendant,  and  plaintiff  &  Co.  as  his  agents  were  author- 
ized to  sell  for  him,  and  said  land  was  the  land  intended  to 
be  described  and  conveyed  by  the  said  contract  ** exhibit  A." 

That  thereafter  and  for  a  valuable  consideration  the  said 
A.  in  writing  duly  assigned  to  plaintiff  contract  ** exhibit  A" 
and  all  right,  title  and  interest  of  the  said  A.  therein,  that  B., 
the  wife  of  A.,  who  was  then  a  resident  of  Kansas,  is  still  liv- 
ing and  was  fully  aware  of  the  said  assignment  at  and  after 
the  time  the  same  was  made  and  verbally  consented  thereto 
has  at  no  time  objected,  but  has  at  all  times  approved  the  said 
assignment  of  contract  '* exhibit  A,"  that  said  assignment  has 
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said  sale  was  under  a  written  contract,  a  copy  of  which  is 
hereto  attached  as  "exhibit  C  and  made  a  part  of  this  pe- 
tition. 

That  said  defendant  knew  of  said  sale  and  consented  thereto. 

Plaintiff  alleges  that  on  the   day  of   ,  19 . . , 

said  defendant,  this  plaintiff,  and  said  C.  mutually  agreed 

orally  that  on  the day  of ,  19. .,  plaintiff  and 

said  C.  should  deposit  in  the  N.  B.  of  C.  one-half  the  cash 
provided  in  said  contract  ** exhibit  A''  and  note  for  the  bal- 
ance due  in  two  and  three  years,  with  interest  at per 

cent.,  secured  by  mortgages  on  said  real  estate ;  that  the  change 
of  the  time  of  the  deferred  payments  so  as  aforesaid  verbally 
agreed  to  was  at  the  special  instance  and  request  of  the  de- 
fendant ;  and  that  it  was  agreed  further  that  at  said  time  and 
place  the  defendant  should  deposit  for  exchange  for  said  cash 
and  securities  a  good  and  sufficient  warranty  deed  to  the  said 

peal  estate,  conveying  to  C.  the   acres  of  said  lands 

above  described  in  said  **  exhibit  C,"  and  a  good  and  suflficient 

deed  conveying  to  this  plaintiff  the  other  remaining  

acres  of  the  said  lands  (here  describe).     That  at  said 

time  and  place  mentioned,  this  plaintiff  and  his  sub-vendee 
had  then  and  there  in  the  hands  of  the  said  N.  B.  of  C.  of  D. 
city,  Kansas,  the  said  sum  in  cash  and  the  said  securities  in 
full  compliance  with  the  terms  and  conditions  of  said  contract 
*' exhibit  A'*  as  modified,  and  that  the  said  defendant  then 
and  there  refused  and  still  refuses  to  this  day  to  comply  with 
the  contract  upon  his  part  or  to  deliver  to  this  plaintiff  and 
his  sub-vendee  the  conveyance  hereinbefore  mentioned,  and 
refused  and  still  refuses  to  accept  the  cash  required  by  said 
contract  and  the  securities  therein  provided ;  plaintiff  alleges 
that  he  was  ready  to  perform  on  his  part  the  conditions  of 
said  contract  ** exhibit  A,''  but  that  because  of  said  defen<l- 
ant's  request  as  aforesaid  and  plaintiff's  oral  consent  thereto 
plaintiff  omitted  literal  compliance  with  and  tendered  per- 
formance of  said  contract  '* exhibit  A''  and  complied  instead 
with  the  request  of  the  defendant  as  aforesaid  as  to  such  per- 
formance in  the  particulars  mentioned. 

Wherefore,  the  plaintiff  prays  the  court  to  decree  and  ad- 
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judge  that  the  said  defendants  be  requi 
plaintiff  a  good  and  sufficient  eonveyan 
as  said  defendants  are  in  duty  bound  1 
fault  of  such  conveyance  within  ten  dayt 
decree  herein  the  decree  of  this  court  op 
of  said  real  estate  to  this  plaintiff.  Ah 
adjudge  and  decree  that  this  plaintiff  hi 
the  defendants  his  damages  for  the  br( 
as  to  all  of  said  real  estate  so  affectec 
breach  and  for  costs  of  this  suit ;  and  for 
proper  equitable  relief.^ 

710.  ACTION  FOR  SPECIFIC  PERFORMAN 
DECEASED  TO  ADOPT  PLAINTIFF 
MAKE  A  SETTLEMENT  OF  PROPI 
TION  OF  PERSONAL  SERVICES  R] 

Plaintiffs  state  that  they  are  now  an( 

and  wife  since  the day  of 

about  the day  of ,  19 . . , 

city  of , ,  at  the  age  of  . 

name  was  then  N.  C.  M. ;  that  she  was  po< 
herself.     That  she  then  and  there  met  a: 
F.  and  V.  F.,  his  wife,  in  said  city.     Sai 
said  parties  was  in  substance  as  follows, 
C.  ]M.  was  to  go  to  the  home  and  house 
V.  F.,  who  then  had  no  children,  and 
their  child,  doing  and  serving  them  as 
promise  and  agreement  that  they  wou 
as  their  child.     That  in  pursuance  of  sai< 
immediately  to  their  house  a»  such  child, 
edge  and  consent  of  said  parties,  and  ei 
tion,  discharging  all  her  duties  as  theii 
understanding  of  all  of  said  parties  tl 
adopted,  and  at  their  death  she  was  to  r 
their  property.     And  she  continued  to 
all  her  duties  as  such  child,  such  as  wo 
their  said  home,   doing  cooking,  sweep 

3  From  form  in  record  in  Painter  v.  Fletche 
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household  duties,  and  bestowing  upon  them  a  child's  affections 
to  their  entire  satisfaction  and  in  full  compliance  of  their 

said  agreement  until  about  the  day  of  ,  19. ., 

when  said  R.  M.  F.  died  at  said  city,  leaving  no  children. 

That  said  female  plaintiff  from  said  day  continued  to  reside 
with  said  V.  F.  as  her  child,  under  the  other  and  further 
agreement  between  said  V.  F.  and  said  female  plaintiff,  that 
she  was  to  continue  to  so  reside  and  act  with  her  in  the  rela- 
tion aforesaid,  and  at  her  death  she  was  to  receive  and  inherit 
all  of  said  V.  F.'s  property.  That  she  did  continue  to  reside 
with  her,  said  V.  F.,  under  the  agreement  made  w^th  her  after 
the  death  of  her  said  husband,  doing  and  performing  the 
things  and  work  for  her  in  like  manner  as  she  did  before  his 

said  death,  and  as  hereinbefore  stated,  until  about  the 

day  of ,  1^  •  • ,  w  hen  she  was  married  to  plaintiff,  C.  T., 

which  said  marriage  was  contracted  and  entered  into  with 
the  full  knowledge  and  consent  of  said  V.  F.  The  plaintiffs 
then,  with  the  consent  of  V.  F.,  went  to  live  by  themselves. 

That  afterwards  said  V.  F.  requested  plaintiffs  to  come  to 

her  house  in and  take  care  of  her  during  her  old  days. 

That  in  compliance  with  said  request,  they  resided  with  her 
and  took  care  of  her  for  about  five  years,  discharging  all  of 
said  duties  as  her  said  child,  with  the  further  promise  that  she, 
the  female  plaintiff,  at  the  death  of  said  V.  F.  was  to  receive 
all  of  her  property. 

That  said  F.  during  all  of  said  time  received  and  accepted 
her  said  work  and  services  under  said  agreement.  That  plain- 
tiff, relying  upon  and  believing  she  had  been  so  adopted  as 
such  child  by  said  V.  F.,  continued  to  work  and  perform 
her  said  duties  as  aforesaid,  and  received  nothing  for  said 
labor  except  her  board  and  clothes,  to  the  entire  satisfaction 
of  said  F. 

That  defendants  knew  of  the  relation,  and  well  understood 
that  this  female  plaintiff  was  to  so  inherit  their  said  property. 

That  V.  F.  died  about  19. .,  intestate,  at  the  city  of , 

leaving  as  her  only  collateral  kindred  and  heirs  at  law  these 
defendants. 

That  the  said  female  plaintiff  did  not  know  or  find  out  that 
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attached  thereto  and  canceled  as  the  law  directs dol- 
lars of  internal  revenue  stamps,  which  said  contract  is  not 
herewith  filed  for  the  reason  that  the  same  is  in  possession 
and  under  the  control  of  the  defendant. 

Plaintiff  further  states  that  in  the  purchase  of  said  stock  of 
merchandise  and  in  the  making  of  the  contract  aforesaid  for 
the  purchase  of  said  stock  of  merchandise  the  said  E.  D.  was  a 
party  thereto  and  was  with  his  father,  the  said  T.  J.  D.,  the  pur- 
chasers thereof,  notwithstanding  that  said  contract  for  the 
purchase  and  payment  for  said  merchandise  was  made  in  the 
oarae  of  said  T.  J.  D.  alone;  that  in  making  said  contract  with 
said  W.  for  the  sale  and  conveyance  to  said  W.  of  the  real 
estate  above  described,  while  the  same  was  made  in  the  name 
of  said  T.  J.  D.  alone,  yet  in  truth  and  in  fact  said  E.  D.  as 
owner  in  fee  simple  of  said  real  estate  was  the  real  party  in 
interest  in  the  contract  as  aforesaid  for  the  sale  of  said  real 
estate  to  said  W.,  and  that  in  making  said  contract  of  sale  of 
said  real  estate,  said  T.  J.  D.  was  the  agent  of  said  E.  D. 

Plaintiff  further  states  that  after  said  contract  had  been 
entered  into  for  the  sale  of  said  real  estate  and  before  said 
E.  D.  had  conveyed  the  same  to  said  W.,  she  became  the  pur- 
chaser of  said  real  estate  from  said  E.  D.,  and  on  the 

day  of ,  19. .,  received  from  him  a  general  warranty 

deed  to  said  real  estate,  subject,  however,  to  said  contract  of 
sale  to  said  W.,  of  which  said  contract  of  sale  plaintiff  had 
full  knowledge,  and  upon  which  she  relied  and  which  she  as- 
sumed and  which  she  has  always  been  ready  and  willing  and 
is  yet  ready  and  willing  to  carry  out  and  perform. 

Plaintiff  further  states  that  all  the  terms  and  conditions  of 
said  contract  in  the  purchase  of  said  stock  of  merchandise  and 
in  the  payment  therefor  on  the  part  of  said  T.  J.  D.  and  said 

E.  D.  and  that  said  sum  of dollars  has  been  fully  paid 

to  said  W.  N.  W.  in  all  respects  according  to  the  terms  of  said 
contract. 

Plaintiff  further  states  that  after  said  T.  J.  D.  and  said 
E.  D.  had  fully  complied  with  all  the  terms  and  conditions  of 
said  contract  in  regard  to  the  purchase  and  payment  for  said 

stock  of  merchandise  and  after  said  sum  of dollars  had 
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been  duly  paid  to  said  W.  under  the  terms  of 

and  on  the day  of ,19. .,  she  te 

W.  a  general  warranty  deed  duly  executed  and 
by  plaintiff  and  her  husband,  E.  M.  R.,  com 
simple  title  to  said  above  described  real  estate 
shown  by  an  abstract  of  title  which  she  then  ; 
nished  at  the  time.  But  defendant  refused  and 
refused  to  accept  said  deed  and  to  pay  plaintif 

money,  to- wit, dollars. 

Wherefore  plaintiff  prays  for  a  decree  of  < 
and  directing  the  defendant  to  accept  said  de< 

to  plaintiff  the  purchase  money,  to-wit, 

that  plaintiff  may  have  judgment  against  defe] 

sum  of dollars,  and  for  all  proper  equita 

costs  of  suit.* 

4  Insaffloient  aUegations.  Where  the  petition  sets  fo 
a  foundation  for  a  decree  for  the  specific  performa] 
such  contract  on  its  face  appears  to  be  void,  and  the  ] 
set  forth  any  facts  which  would  show  that  such  conti 
such  a  petition  does  not  state  facts  sufficient  to  const 
action.     Clough   v.   Hart,   8   Kan.   325. 

A  petition  filed  by  the  vendors  to  enforce  a  contr 
and  purchase  of  land  is  fatally  defective,  which  conta 
of  a  tender  of  conveyance  and  alleges  no  excuse  for  the 
such  a  tender.     Soper  v.  Gabe,  55  Kan.  646. 

One  cause  of  action.  Where  a  petition  sets  forth  f 
constitute  a  cause  of  action  for  the  specific  performan 
to  sell  and  convey  real  estate,  and  also  to  authoriz 
damages  for  the  refusal  on  the  part  of  the  defendar 
perform  his  contract,  and  prays  that  the  defendant  m 
to  specifically  perform  his  contract,  or  that,  if  for  any 
a  specific  performance  of  the  contract  cannot  be  com] 
the  plaintiff  may  recover  damages,  only  one  cause  of 
in  the  petition,  and  several  causes  of  action  are  not  in 
Henry  v.  McKittrick,  42  Kan.  485. 

A  provision  of  a  contract  contrary  to  law  cannot 
specific  performance.  Clay  Center  v.  Clay  Center  Lig 
390. 

An  answer  and  cross-petition  praying  for  the  spec 
of  a  contract  for  the  sale  of  certain  land  entered  in 
which  affirmatively  shows  that  the  owner  had  sold  it 
fide  purchaser  for  a  valuable  consideration,  before  i 
contract  made  by  the  agent,  and  in  which  no  claim  u 
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ages  for  a  breach  of  such  contract,  does  not  state  facts  sufficient  to 
entitle  the  defendant  to  any  relief,  and  is  therefore  vulnerable  to  a 
general  demurrer.     Weaver  v.  Snively,  73  Neb.  35. 

Perm  of  petition  in  action  for  the  specific  performance  of  a  contract 
for  the  conveyance  of  real  estate.    McKennon  v.   Winn,  1  Okla.  327. 

Form  of  petition  in  action  for  the  specific  performance  of  a  contract 
to  convey  land.     Stevens  v.  Sibbett,  31  Neb.  612. 

Porm  of  petition  in  action  to  compel  the  specific  performance  of  a 
contract  to  exchange  real  estate.    Cooper  v.  Chittenden,  33  Kan.  313. 

Porm  of  petition  in  action  to  compel  specific  performance  of  a  con- 
tract to  give  to  plaintiff  the  entire  estate  of  the  adopting  parents  of 
plaintiff.     Kofka  v.  Rosicky,  41  Neb.  328,  333. 

Allegations  in  action  to  compel  specific  performance  of  a  contract  for 
the  sale  of  certain  land.     Perrine  v.  Mayberry,  37  Kan.  258. 
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with  horses,  wagons  and  scrapers  entered  upon  said  premises, 
and  trod  down  the  grass,  and  cut  and  destroyed  and  converted 
to  its  own  use  the  corn  then  and  there  growing  on  said  prem- 
ises, all  to  plaintiff's  damages  in  the  sum  of dollars, 

and  for  which  plaintiff  asks  treble  damages;  and  then  and 
there  cut  down  and  destroyed  on  said  premises  a  grove  of 

ash  trees,  of  the  value  of dollars,  and  carried 

away  and  converted  the  same  to  its  own  use,  for  which  plain- 
tiff asks  treble  damages;  and  then  and  there  made  an  excava- 
tion across  said  premises fe^t  in  width,  removing  the 

soil,  clay  and  stones  from  about acres  of  land,  and  con- 
verted the  same  to  their  own  use,  to  plaintiff's  damages  in  the 

sum  of dollars,  for  which  plaintiff  asks  treble  damages ; 

and  then  and  there  constructed  across  the  south  half  of  said 

premises  a  fill  or  grade  of  dirt  and  stone  about feet  in 

height  above  the  level  of  the  surrounding  land,  with  deep  cuts 
and  ditches  on  either  side  thereof;  that  plaintiff's  residence 
and  farm  buildings  have  been  and  are  cut  off  by  cuts  and 
ditches  and  embankments  from  the  greater  portion  of  said 
premises,  and  that  he  has  been  damaged  by  the  construction 

thereof  in  the  sum  of    dollars ;  that  said  defendant 

wrongfully  entered  upon  said  premises  as  aforesaid,  without 
the  knowledge  or  consent  of  this  plaintiff,  and  without  hav- 
ing taken  any  steps  by  condemnation  or  other  legal  proceed- 
ings to  appropriate  or  acquire  any  rights  to  any  part  of  said 
premises. 

Wherefore,  plaintiff  asks  judgment  against  said  defendant 
in  the  sum  of dollars  and  for  costs  of  this  action.^ 

»  F*orni  in  Chicago,  Kansas  &  Western  U.  R.  Co.  v.  Watkins,  43  Kan. 
50,  51. 

Form  of  petition  in  action  againnt  aji  officer  for  damages  for  tres- 
pnHK  in  the  execution  of  a  writ,  alleging  damage  to  property.  Murray 
V.  Mace,  41  Neb.  60. 

Form  of  answer  in  action  against  a  road  overseer  for  damages  for 
trrapa^H  in  entering  upon  plaintiff's  land  and  tearing  down  fences. 
Rube  V.  Sullivan,  23  Neb.  77ft,  781. 

Form  of  petition  for  damages  for  trespass  alleging  unlawful  entry 
upon  plaintiff's  land.     Gaster  v.  Weina,  23  Neb.  564. 

Form  of  petition  and  allegations  in  action  for  trespass  alleging  the 
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land  (Here  describe  land)  whereby  the  plaintiflE  for  and  during 
all  that  time  lost  and  was  deprived  of  the  use  and  benefit  of 

said acres  of  land,  all  of  which  is  to  the  damage  of  the 

plaintiff  in  the  sum  of dollars.^ 

tl5.  SUPPLEMENTAL  PETITION  IN  ACTION  FOR  TRESPASS 
ALLEGING  DAMAGES  FOR  ACTS  COMMITTED  AFTER 
FILING  ORIGINAL  PETITION. 

^V\e  plaintiff  alleges  that  since  the  filing  of  the  former  peti- 
\ioii  in  the  action,  to  which  this  is  supplemental,  the  said  de- 
fendant has  wrongfully  and  unlawfully  continued,  and  still 
continues,  the  several  acts  of  trespass  charged  against  it  in 
the  former  petition  on  the  lands  and  premises  of  the  plaintiff 
and  described  in  said  petition.  Whereby  the  plaintiff  during 
all  of  which  time  lost  and  was  deprived  of  the  beneficial  use  of 

said  premises,  to  the  damage  of  plaintiff  in  the  sum  of 

dollars. 
Wherefore  the  said  plaintiff  prays  judgment  against  the 

said  defendant  for  the  said  sum  of dollars,  in  addition 

to  the  amount  prayed  for  in  the  former  petition,  together  with 
costs  of  suit.* 

7ie.  ACTION  FOR  TREBLE  DAMAGES,  ALLEGING  THE  CUTTING 
AND  CARRYING  AWAY  OF  TIMBER  ON  THE  LAND  OF 
PLAINTIFF. 

Plaintiff  states  that  he  was  the  owner  and  in  possession  of 

the  following  decribed  land  (decribe)  on  said day  of 

,19..,  as  well  as  since  and  prior  to  that  time ;  that  these 

defendants  by  their  agents  and  employees  entered  upon  the 
above  described  lands  of  plaintiff  and  committed  trespass  on 
the  same  by  cutting  and  carrying  away  timber  therefrom ;  that 
the  timber  so.  cut  and  carried  away  by  these  defendants  was 
cypress  timber  and  that  most  suitable  for  making  piling ;  that 
the  amount  of  timber  cut  and  carried  away  by  these  defend- 
ants was trees ;  and  that  the  reasonable  value  of  the 

same  was dollars ;  that  said  defendants  went  upon  the 

«Form  in  Republican  Valley  R.  R.  Co.  v.  Fink,  18  Neb.  82;  same 
case,   28   Neb.  397. 

*  Form  in  Republican  Valley  R.  Co.  v.  Fink,  28  Neb.  397. 
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said  lands  of  the  plaintiff  without  his  knowle< 
That  by  said  acts  of  trespass  so  complained  ( 

has  been  damaged  in  the  sum  of dollars. 

price  of  said  timber. 

Plaintiff  states  that  at  the  time  said  timber 
^;  carried  away  that  the  defendant  had  no  inter 

to  the  said  timber  so  cut  and  carried  away  h} 
said  land. 

Wherefore  plaintiff  prays  judgment  against 

for  the  sum  of dollars,  treble  the  amoi 

sustained  as  in  such  cases  made  and  provided. 

717.  ACTION  FOR  DAMAGES  FOR  ENTERING 
PLAINTIFF  AND  CARRYING  AWAY  CI 
STANDING   IN   FIELD. 

Plaintiff  states  that  she  is  the  owner  of  th< 
scribed  real  estate,  situated  in  the  county  of  . . 

of ;  (describe)  and  was  during  and  at 

inafter  mentioned  such  owner,  and  in  the  la\ 
and  sole  control  thereof,  and  was  on  and  abc 

day  of ,  19 . . ,  such  owner  and  in  lawf u 

possession  thereof. 

That  plaintiff  is  a  married  woman  and  said 
her  during  the  year  19 . .  by  gift  from  her  f ai 
and  by  purchase  by  means  furnished  by  him. 
the  year  19. .  she  resided  on  said  lands  and  - 
farm  and  there  was  grown  thereon  a  crop  of  co 
of dollars. 

That  on  or  about ,  19. .,  said 

securely  inclosed  by  good  and  lawful  fences  an 
closed  by  gates  fastened  and  locked. 

That  notwithstanding  said  inclosures  and  lo 
knowing  full  well  that  he  had  no  right  on  the 
regardless  of  the  rights  of  plaintiff,  did  on  saic 
nnd  maliciously  by  force  and  violence  break 
closure  with  the  intent  to  do  plaintiff  injury, 
and  destroy  said  lock  and  break  open  said  gate  i 
said  premises,  and  did  repeatedly  and  continua 
said  premises  from  day  to  day  with  his  serva 
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and  wagons  and  teams  and  did  damage  to  the  possession  and 
property  of  plaintiflE  and  gather,  destroy,  haul  oflE  and  dispose 
of  plaiutiif' 8  crop  of  corn  then  standing  in  the  said  field,  and 
dispose  of  the  same  as  his  own  and  did  damage  to  the  freehold 
and  realty  of  the  plaintiff. 

Plaintiff  says  by  reason  of  said  wrongful  and  malicious  acts 
of  defendant  she  is  damaged  in  the  sum  of dollars  ac- 
tual damages  for  which  she  prays  judgment,  and  she  further 
asks  that  she  be  allowed  exemplary  or  punitive  damages  in  the 
sum  of dollars  and  the  costs  of  this  action. 

718.  ACTION  FOR  DAMAGES  FOR  INJURIES  CAUSED  BY  CUT- 
TING AND  AIUTILATING  ORNAMENTAL  SHADE  TREES 
GROWING  ALONG  THE  SIDEWALK. 

Plaintiffs  state  that  the  defendant  is  a  corporation,  etc., 

that  on ,  19. .,  and  prior  thereto  the  plaintiffs  owned 

and  were  in  possession  of  the  following  described  property 
(here  describe),  and  that  it  had  been  improved  by  the  erection 
of  a  good  dwelling  thereon,  reasonably   worth  the  sum  of 

dollars,  and  had  been  further  improved  by  setting  out 

shade  trees  along  the  pavement  in  front  of  said  lots,  which 
had  grown  to  be  large  trees  and  served  to  both  beautify  said 
property,  and  to  protect  the  said  dwelling  house,  which  fronted 
west,  from  the  west  sun,  which  added  greatly  to  the  com- 
fort and  enjoyment  of  said  dwelling;  that  said  trees  were  lo- 
cated along  the  pavement,  between  the  center  line  of  the  street 
and  the  said  dwelling  aforesaid,  and  were  the  property  of  the 
plaintiffs. 

That  on ,  19. .,  the  defendant,  by  its  agents,  officers 

and  servants,  acting  within  the  line  of  their  employment,  will- 
fully and  wrongfully  cut  and  mutilated  the  tops  and  branches 
of  said  trees,  thereby  destroying  their  beauty  and  the  shade 
and  the  comfort  they  afforded  those  in  the  occupancy  of  said 
dwelling ;  that  no  damages  'were  assessed,  nor  paid,  before 
said  trees  were  cut,  nor  at  any  time,  nor  were  any  commis- 
sioners appointed  for  assessing  said  damages;  but  defendant 
cut  and  mutilated  said  trees  in  the  presence  of  E.  C,  one  of 
the  plaintiffs,  against  her  consent  and  over  her  objections,  and 
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The  owner  of  vacant  and  unoccupied  real  estate,  although  not  in 
actual  possession,  may  maintain  an  action  for  treble  damages,  under 
the  statute,  against  one  who,  without  any  authority  or  right  thereto, 
cuts  and  carries  away  timber  growing  thereon.  Sullivan  v.  Davis, 
20   Kan.  21. 

In  an  action  brought  under  the  provisions  of  the  General  Statutes, 
to  recover  treble  the  value  of  trees  and  timber  cut  and  taken  from 
landy  the  possession  of  the  land  by  the  plaintiff  is  not  a  prerequisite 
to  his  right  of  recovery.    Am  v.  Matthews,  39  Kan.  272. 

One  may  maintain  trespass  for  injury  to  his  possession,  only  when 
he  is  in  the  actual  possession  and  so  alleges,  or  where  he  is  the  owner 
of  the  fee,  and  further  shows  by  his  petition  that  the  land  is  unoc- 
cupied, and  the  plaintiff  has  the  constructive  possession  thereof.  He 
may  also  maintain  an  action  in  the  nature  of  trespass  on  the  case 
where  he  alleges  that  he  owns  the  legal  title,  and  further  sets  out 
such  a  state  of  facts  as  will  show  that  the  injury  is  an  injury  to 
the    real  estate.    Casey  v.  Mason,  8  Okla.  665. 

ICust  be  brougrht  in  oouiity  where  lands  are  situated.  Jacobson  v. 
Lynn,  54  Neb.  794. 

Where,  in  an  action  for  trespass  upon  land  and  injury  to  growing 
crops,  the  petition  describes  the  land  on  which  the  trespasses  were 
oommitted  as  the  property  of  the  plaintiff  in  Johnson  county,  the 
description  is  sufficient.    Larkin  v.  Taylor,  5  Kan.  260. 

A  petition  which  alleges  that  the  cattle  of  the  defendant  trespassed 
upon  the  lands  and  crops  of  the  plaintiff  in  the  county,  and  destroyed 
growing  corn  belonging  to  the  plaintiff,  to  plaintiff's  damage,  will  be 
held  good  as  against  any  objection  that  can  be  raised  on  demurrer. 
Davis  V.  Wil»M>n,   11  Kan.  65. 

The  action  of  trespass  to  real  estate  is  a  local  action.  Brown  v. 
Irwin,  47  Kan.  50. 

An  action  to  recover  damage  for  the  trespass  and  to  restrain  the 
further  continuance  of  it  may  be  united  in  the  same  petition.  Akin 
V.  Davis,  11  Kan.  434. 

Treble  damages  are  allowed  under  the  statute  for  injury  in  value 
to  the  things  mentioned  in  the  statute  by  doing  the  acts  thereto  which 
are  specified.     Atchison,  T.  A  S.  F.  Ry.  v.  Grant,  75  Kan.  344. 

An  allegation  in  an  answer  in  an  action  to  enjoin  trespass  upon 
real  estate,  wliereby  the  defendant  seeks  to  justify  a  single  act  of 
trespass,  is  not  sufficient  to  show  an  attempt  or  purpose  to  repeat  the 
trespass.    Cox  v.   Sheen,   82  Neb.  472. 

When  allegations  in  answer  of  authority  of  agent  are  not  denied 
by  properly  verified  denial  in  reply  they  may  be  treated  as  true.  Moore 
V.  Emmert,  21   Kan.  17. 

Form  of  answer  in  an  action  against  a  railroad  company  for  dam- 
agi»«  for  trespass  in  entering  upon  plaintiff^s  land,  setting  up  right  to 
enter  because  of  condemnation  proceedings.  Republican  Valley  Ry. 
Co.   V.  Fink,  28  Neb.  397,  400. 
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720.  Action  to  foreclose  a  vendor's  lien. 

721.  Action    on    promissory    note    and    fo 

lien. 

720.     ACTION  TO  FORECLOSE  A  VEND 

Comes  now  the  plaintiff  in  the  abo 

spectfully  represents  and  shows  to  th 

1.  That  the  plaintiff  is  a  legal  corj 
tlie  laws  of  the  State  of  N.  H. 

2.  Plaintiff  was  on  and  prior  to 
owner  in  fee  of  (describe  real  estate 

day  of ,  19. .,  the  plaintiff  ente 

nient  to  and  with  the  defendant,  J.  I 
the  plaintiff  agreed  to  sell  to  the  sai( 
purchase  from  the  plaintiff  the  pren 

the  price  and  consideration  of  $ 

tiff  as  follows:  (set  out  manner  in  wl 
made)  and  the  said  R.  further  agr< 
su  ranee  on  the  house  on  said  premiseis 

$ ,  and  it  was  further  providec 

if  said  sum  of  money  should  not  be  ] 
or  any  interest  thereon  should  not  be 
of  said  sum  and  interest  should  by 
ately  become  due  and  payable,  and 
taxes  and  assessments  levied  against 
be  paid  when  due  and  payable  the  v 
in  like  manner  immediately  become 
was  further  agreed  that  upon  the  pi 
money  and  interest  thereon  the  plaint 
liver  to  the  said  J.  R.  a  good  and  suffi 
veying  said  real  estate  to  him  in  fee  s 
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brances  except  taxes  for  the  year  19 . .  and  subsequent  taxes. 
That  in  case  the  said  J.  R.  should  refuse  and  neglect  or  fail 
to  pay  said  purchase  money  and  interest  us  thereon  above 
stated  he  should  forfeit  any  and  all  riglits  in  and  to  said  real 
estate  acquired  under  and  by  virtue  of  the  said  agreement  and 
forfeit  any  money  paid  for  the  purchase  of  tlie  same  unless 
said  party  of  the  first  part  should  otherwise  elect,  and  it  was 
further  provided  in  said  agreement  that  the  said  J.  R.  should 
l>e  entitled  to  possession  of  said  real  estate  so  long  as  the  con- 
ditions of  said  agreement  should  remain  unbroken  by  him, 
but  was  further  provided  that  upon  the  failure  on  his  part 
to  comply  with  said  agreement  his  right  of  possession  should 
terminate  and  the  plaintiff  should  thereupon  be  entitled  to 
jKissession  of  said  premises  and  improvements  thereon,  and 
it  was  further  provided  that  no  assignment  of  this  contract 
should  be  valid  without  the  consent  of  the  plaintiff  endorsed 
thereon,  and  further  provided  that  the  parties  thereto  thereby 
bound  their  heirs  for  the  faithful  performance  of  all  the 
terms  of  said  agreement,  which  agreement  was  signed  by  the 
plaintiff  and  the  said  J.  R.,  all  of  which  will  appear  by  refer- 
ence to  the  same,  a  copy  of  which  is  hereto  attached  and  made 
a  part  hereof. 

3.  Plaintiff  further  represents  that  the  defendant  H.  L.  Y. 
is  in  possession  of  said  premises,  collecting  the  rents  and  in- 
come thereof  and  has  been  for  some  years  last  past,  claiming 
as  plaintiff  is  informed  and  verily  l)elieves,  right  to  posses- 
sion of  tlie  same  as  assignee  of  the  said  J.  R.  That  no  assign- 
ment of  the  said  agreement  from  the  said  J.  R.  to  the  said 
H.  L.  Y.  was  ever  given  by  or  with  the  consent  of  the  plain- 
tiff in  writing  or  otherwise.  The  plaintiff  further  represents 
that  the  monthly  payments  as  provided  for  in  said  contract 
were  made  to  the  plaintiff  up  to  and  including  the  payment 

of ,  19-  •,  but  that  the  monthly  payment  due  on 

the day  of ,  19. .,  together  with  all  the  monthly 

payments  on  said  agreement  which  have  accrued  since  that 
date,  have  remained  due  and  payable  and  no  part  thereof  lias 
been  paid  by  the  defendants  or  either  of  them.  That  the  de- 
fendants have  also  failed  and  neglected  to  pay  the  insurance 
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there  as  such,  but  that  the  rights  of  each  and  all  of  the  defend- 
ant* are  second  and  subject  to  the  rights  of  the  plaintiff  under 
said  agreement  hereinbefore  described. 

The  plaintiff  therefore  prays  that  the  several  defendants 
be  required  to  answer  this  petition  and  upon  the  hearing  the 
court  will  take  an  account  of  the  amount  of  the  principal  and 
interest   due  the  plaintiff  on  said  agreement  and  also  of  the 
amounl;  of  insurance  and  taxes  paid  by  the  plaintiff  and  in- 
terest thereon,  and  that  unless  the  defendants  pay  the  amount 
which,    may  be  so  found  due  by  the  court  the  said  premises 
hereinbefore  described  may  be  sold  by  and  under  the  direction 
of  the    court  and  the  proceeds  therefrom  applied  to  the  pay- 
ment  of  the  amounts  which  may  be  found  due  the  plaintiff, 
together  with  the  costs  of  this  suit,  and  that  upon  sale  thereof 
and  fa.ilxire  to  redeem  prior  to  the  confirmation  thereof  the  de- 
rendaxite  and  all  persons  claiming  by,  through  or  under  them 
^^y  l>e    barred  and  foreclosed  of  all  right  and  equity  of  re- 
demption in  or  to  said  premises  or  any  part  thereof ;  that  the 
w)urt;  A^U  appoint  a  receiver  to  take  possession  of  said  prem- 
ises   aiming  the  pendency  of  this  suit  and  until  the  final 
^rntirt3.tion  thereof,  and  collect  the  rents  and  income  thereof 
^"  ^I>ply  the  same  by  and  under  the  direction  of  this  court 
fh     ^^^^  *^®  plaintiff    have  such  other  and  further  relief  in 

.  ^  I^^^mises  as  equity  requires  and  to  the  court  may  seem 
just.^ 

-Action  on  promissory  note  and  for  foreclosure 
op  a  vendor's  lien. 

^.  S.,  plaintiff,  complains  of  the  said  J.  D.  R.,  defend- 

j  p^^"^^^  says  that  on  the day  of ,19. .,  the  said 

/  *  ^.,  for  a  valuable  consideration,  executed  and  delivered 
,  ^intiff  his  certain  principal  promissory  note  of  that  date, 
.        ^^y,  for  value  received,  he  promised  to  pay  to  the  order 

J^^^  H.  S.,  plaintiff, months  after  date  thereof,  the 

^     ^^f  $ ,  with  interest  of per  cent,  per  annum, 

-    per  cent,  attorney's  fee,  if  placed  in  the  hands  of 

Xel^      ^**^iii  form   in  record  in  Portsmouth   Savings  Bank  v.  Yeiser,  81 
^43. 
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terms  of  said  notes  and  deed  all  said  notes  became  due  and 
payable,  none  of  which  defendant  has  paid  but  has  made 
default  of  said  payments,  which  default  has  continued  till 
this  date,  by  reason  of  this  the  whole  of  the  debt  secured  by 
said  vendor's  lien  has  become  due  and  payable  and  said  plain- 
tiff has  declared  and  does  declare  the  same  now  due  and  paya- 
ble. 

That  there  is  now  due  to  said  plaintiff  on  said  indebtedness, 

notes  and  vendor's  lien  the  said  sum  of  $ with  interest 

thereon,  at  the  rate  of per  cent,  per  annum  from  the 

day  of   ,  19..,  on  all  of  said  notes,  and  the 

further  sum  of dollars  attorney 's  fee  as  agreed  upon 

in  said  notes,  which  said  sum  of  money  and  interest  said  plain- 
tiff claims. 

That  by  reason  of  the  default  as  aforesaid,  made  in  the 
payment  of  said  indebtedness  the  conditions  of  said  deed  and 
notes  have  been  broken,  and  all  of  said  debts,  interest  and 
attorney 's  fees  are  now  due  and  payable. 

And  for  a  further  cause  of  action,  the  plaintiff  herein 
alleges  that  the  notes  herein  sued  on  are  given  for  the  pur- 

eliase  money  of  lots   and   in  block   in 

^I.  addition  to  the  city  of  0.  C,  in  said  county  and  state. 
That  in  the  deed  aforesaid,  and  which  is  hereto  attached, 
there  is  a  vendor's  lien  specially  retained  in  said  deed  to 
secure  the  payment  of  said  notes.  That  the  conditions  of 
said  deed  retaining  said  vendor's  lien  has  not  been  performed 
and  that  the  property  is  probably  insuflScient  to  discharge  the 
said  purchase  money  debit. 

Wherefore  plaintiff  prays  judgment  against  the  defendant 

J.  D.  R.,  for  said  sum  of dollars,  with  interest  thereon 

at  the  rate  of  per  cent,  per  annum,  payable  semi- 
annually from  the day  of ,  19. .,  and   

per  cent,  attorney's  fees.  That  said  vendor's  lien  may  be 
foreclosed;  that  the  lien,  claim,  interest,  estate  and  equity 
of  redemption  of  said  defendant  J.  D.  R.,  if  any  he  has,  in  and 
to  said  premises  may  be  determined  and  settled  and  that 
said  plaintiff  may  be  adjudged  to  have  the  first  lien  and 
claim  on  said  premises;  that  said  premises  on  which  said 
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CHAPTER  LXI. 

WARRANTY. 

722.  Action   for   damages   for   breach   of   warranty   as   to   quality   of 

a  carload  of  potatoes. 

723.  Action  for  damages  resulting  from  feeding  oats  containing  castor 

beans,  which  were  purchased  from  defendants. 

724.  Action  for  damages  for  breach  of  a  warranty   in  the  purchase 

of  a  horse. 

725.  Allegations  in  action  for  breach  of  warranty  in  a  contract  for 

sale  of  a  stallion. 

726.  Action  for  breach  of  a  contract  of  warranty  in   the  sale  of  a 

piano. 

727.  Action   for   damages   for    breach    of   warranty    of    soundness   of 

horse  purchased. 
7^.     Action  for  breach  of  warranty  in  sale  of  quantity  of  apples. 

722.    ACTION  FOR  DAMAGES  FOR  BREACH  OF  WARRANTY  AS 
TO  QUALITY  OF  A  CARLOAD  OF  POTATOES. 

Gomes  now  the  S.  G.  and  P.  Co.,  and  for  its  cause  of  action 
against  the  defendant  says:  That  the  plaintiff,  the  S.  G. 
and  P.  Co.  is  a  partnership  composed  of  C.  S.  S.,  L.  H.  and 
E.  C.  P.,  doing  business  under  the  firm  name  and  style  of 
the  S.  G.  and  P.  Co.,  in  the  city  of  A  .C.  in  the  State  of 
Kansas,  and  was  at  all  the  times  hereinafter  mentioned  doing 
a  grain  and  produce  business  in  said  city.  That  the  de- 
fendant, The  Z.  J.  F.  P.  Co.,  is  a  partnership  composed  of 
Z.  J.  F.,  and  other  persons  whose  names  are  to  plaintiffs 
unknown,  doing  business  in  the  city  of  D.  in  the  State  of 
Colorado,  and  was  at  all  the  times  hereinafter  mentioned 
doing  a  business  of  buying  and  selling  produce,  vegetables  and 

fruits  in  said  city  of  D.     That  on  the day  of , 

19. .,  the  plaintiff  sent  from  A.  C.  in  the  State  of  Kansas, 
a  telegram  to  the  defendant  in  the  city  of  D.  in  the  State 
of  Colorado,  which  telegram  was  in  words  and  figures  as 
follows:  (set  out  telegram). 
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That  said  telegram  was  reeeivec 

city  of  D.  and  on  the  da> 

fendant  sent  from  D.  in  the  State 
tiff  at  A.  C.  in  the  State  of  Kansai 
above  given,  which  telegram  so  sen 
on  said  last  named  date  is  in  wor 
(set  out  telegram). 

That  said  telegram  was  receive 
the  first  telegram  above  given,  and 

tiff  on  the day  of , 

tiflf  sent  to  defendant  the  followin 
the  defendant  in  the  city  of  D.,  en 
as  to  a  car  load  of  potatoes  (set  out 

That  the  word  *' spuds"  in  said  t 
which  fact  was  known  to  defendan 
written  by  defendant  to  the  plain 

,  19 . . ,  which  letter  is  in  woi 

(set  out  letter). 

That  the  invoice  accompanying 
therein  was  in  words  and  figures  as 

That  said  car  of  potatoes  arrive< 

the day  of ,  19..,  a 

therefore  was  attached  to  a  draft  ( 
plaintiff,  which  was  sent  by  defend 
A.   C,   Kansas,  and  w^hich   draft 
* 

That  the  said  draft  so  drawn  by 
and    the   bill   of  lading   attached 
fendants  to  the  H.  N.  B.  of  A.  C. 
to   plaintiffs   for   payment.     That 
drawn  and  sent  by  defendant  to  tl 
(set  out  draft). 

And  when  said  draft  was  paid 
said  bank  wrote  across  the  face  ot 
,19...     H.  N.  B.,  A.  C,  Kan 

The  plaintiffs  were  unable  to  i 
potatoes  until  they  paid  said  draft 
lading;  that  the  only  examination 
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mitted  to  make  of  said  potatoes,  was  such  examination  as 
they  could  make  of  said  potatoes  while  they  were  in  the  car, 
and  the  car  was  in  the  possession  of  the  St.  L.  and  S.  P. 
R.  Co.  That*before  paying  said  draft  these  plaintiffs  went 
to  the  said  car  and  found  that  said  potatoes  were  in  sacks; 
that  the  said  sacks  were  laid  in  said  car  in  tiers  or  rows, 
piled  one  upon  the  other.  That  the  plaintiflEs  could  inspect  and 
examine  only  such  of  said  potatoes  as  were  on  top,  and  could 
not  inspect  or  examine  those  that  were  underneath  without 
removing  said  potatoes  from  said  car  and  this  they  were  not 
permitted  to  do. 

That  from  such  an  inspection  and  examination  of  said 
potatoes  as  the  plaintiffs  were  enabled  to  make  of  said 
potatoes  while  in  the  car,  and  before  removing  them  there- 
from, they  considered  them  of  about  as  good  quality  as  they 
had  purchased,  and  relying  upon  all  of  the  potatoes  in  said 
car  being  of  the  same  quality  as  those  on  top,  and  those 
which  plaintiffs  could  inspect  and  examine  in  the  car,  they 

paid  said  draft  amounting  to  $ ,  and  took  said  bill  of 

lading,  and  unloaded  said  potatoes  from  said  car. 

That  in  unloading  said  potatoes  and  on  removing  them  from 
said  car,  the  plaintiffs  discovered  that  more  than  half  of 
said  potatoes  were  rotten,  knotty,  grubby,  and  worthless ;  that 
in  the  bottom  of  some  of  the  sacks,  were  found  tops  of  potatoes 
instead  of  potatoes;  and  the  plaintiffs  charge  the  defendants 
Mith  having  fraudulently  and  with  the  purpose  of  deceiv- 
ing and  cheating  and  defrauding  them,  purposely  loaded 
said  car  in  such  a  manner  as  to  prevent  these  plaintiffs  from 
learning  or  ascertaining  the  true  character  and  quality  of 
said  potatoes,  upon  such  an  inspection  and  examination  as 
plaintiffs  were  enabled  to  make  of  said  potatoes  while  they 
were  in  said  car  and  before  removing  them  therefrom,  for 
the  purpose  of  securing  the  payment  of  said  draft  before 
plaintiffs  could  ascertain  the  character  and  quality  of  pota- 
toes that  were  in  said  car. 

That  in  the  loading  of  said  car,  the  defendant,  his  agents, 
servants  and  employees  whose  names  are  to  plaintiffs  un- 
knoi^'n,  did  place  in  the  bottom  of  said  car  and  below  the 
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That  the  defendants  are,  and  have  been  for  more  than  one 

year  last  past  before  the  filing  of  this  action  of , 

19..,  partners  doing  business  at    ,  Oklahoma,  under 

the  firm  name  of  C.  &  S.     That  the  defendants  have  been 

during  said  time  and  were  on  the day  of ,  19 . . , 

in  the  retail  grocery  and  feed  business,  and  engaged  in  the 
furnishing  of  groceries  and  provisions  for  domestic  eon- 
sumption,  and  in  the  sale  and  furnishing  of  hay,  oats,  corn, 
chop  and  other  provisions  for  the  feed  of  horses,  cattle  and 
other  animals. 

The   plaintiff  further  alleges  that  ever  since  the    

day  of ,  19. .,  he  has  been  and  on  the day  of 

,  19. .,  he  was  engaged  in  the  livery  business  in  the 

city  of , county,  Oklahoma,  and  in  the  business 

of  letting  horses,  teams  and  buggies  for  hire,  and  for  board- 
ing and  keeping  horses  of  any  person  w^ho  might  apply,  for 
pay. 

The  defendants,  C.  &  S.,  at  all  times  herein  alleged,  well 
knew  that  the  plaintiff  was  engaged  in  said  business;  that 
the  plaintiff  had  at  divers  and  sundry  times,  and  frequently 
during  all  times,  purchased  of  the  said  defendants  feed,  hay, 
com,  and  oats,  for  the  feed  of  Ids  horses,  and  his  boarding 

horses,  in  his  said  business ;  that  on  the day  of , 

19..,    the    plaintiff    purchased    of    said    defendants    

bushels  of  oats,   at  the  agreed  price  of    cents  per 

bushel,  for  which  the  plaintiff  made  payment  to  the  said 
defendants,  and  the  said  defendants  agreed  to  furnish  for 

said  money  so  paid  by  said  plaintiff  the  said bushels 

of  oats,  the  said  defendants  at  the  time  well  knowing  that 
the  same  was  for  the  feed  of  plaintiff's  horses  and  other 
horses  in  his  said  livery  business,  and  the  defendants  were 
Iwund  to  furnish  to  the  plaintiff  good  and  wholesome  oats  for 
his  said  feed. 

Plaintiff  further  alleges  that  the  said  defendants,  instead 

of  furnishing  to  the  plaintiff  the  said bushels  of  good 

and    wholesome    oats,    furnished    to    the    plaintiff     

bushels  of  oats  in  which  castor  beans  had  been  spilled  in 
and    among  the  said  oats,  through  and  by  the  carelessness 
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fendants,  greatly  damaged  in  the  sum  of dollars,  as 

follows,  to-wit:  (here  set  out  account). 

The  plaintiff  further  alleges  that  he  was  not  guilty  of  any 
contributory  negligence  in  said  cause  or  matter,  and  that 
he  did  everything  in  his  power  to  care  for,  doctor  and  treat 
said  animals  and  prevent  damage  thereto. 

The  plaintiff  further  alleges  that  he  has  demanded  of  the 
said  defendants  payment  of  the  said  sum  of  money,  as  afore- 
said, due  the  plaintiff,  and  which  payment  the  said  defend- 
ants refuse  to  make. 

Wherefore,  the  plaintiff  prays  judgment  against  the  said 

defendants  in  the  sum  of dollars,  with  legal  rate  of 

interest  from  the  date  of  the  filing  of  their  original  complaint 
and  cost  of  this  action,  and  all  other  proper  relief.^ 

7$4.     ACTION  FOR  DAMAGES  FOR  BREACH  OF  A   WARRAN^FY 
IN  THE  PURCHASE  OF  A  HORSE. 

1.  The  plaintiff  complains  of  the  defendant  for  that  on 
the  day  of  ,  19..,  the  defendant,  as  an  in- 
ducement to  plaintiff  to  purchase  from  him,  said  defendant, 
a  certain  imported  black  stallion  called  K.  of  the  S.,  for  the 

sum  of   dollars,  said  defendant  warranted  the  said 

horse  to  be  a  foal-getter  and  sound  in  every  respect,  except 
an  enlargement  of  said  horse's  bag,  which  w^as  caused  by 
a  kick,  and  represented  the  said  horse  as  being  then  and 
there  sound;  that  the  title  to  the  same  was  clear,  and  that 
said  horse  was  registered  in  the  stud  book  of  England,  as 
well  as  his  dam  and  sire,  and  would  furnish  the  secretary's 
receipt  for  such  pedigree ;  and  plaintiff,  relying  on  said  war- 
ranty and  statements,  purchased  said  horse  from  the  de- 
fendant for  the  sum  of dollars  then  duly  paid. 

2.  Plaintiff  avers  that  said  horse,  at  the  time  of  said  sale, 
was  unsound  in  this,  that  the  enlargement  of  said  horse's 
bag  was  hernia  at  the  time  of  said  sale,  and  in  no  way  was 
he  free  from  diflRculty  or  trouble,  and  w^as  of  no  value  w^hat- 
over;  that  one  testicle  of  said  horse  was  mashed  and  com- 
pletely ruined,  and  was  of  no  benefit  to  the  said  horse,  and 

2  Form  in  Coylo  ami  Smith  v.  Baura,  3  Okln.  695. 
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on  account  of  said  hernia,  mashed  tes 
gleet,  all  of  which  the  said  horse  had  at  1 
chase,  combined,  caused  the  death  of  said 
day  of ,19... 

3.  Plaintiff  avers  that  the  pedigree  of 
as  warranted  by  the  defendant,  and  that 
never  has  furnished  the  secretary's  reci 
gree  as  agreed  to  have  been  done  on  the 
ant. 

4.  Plaintiff  avers  that  said  horse  wa 
getter,  and  by  reason  of  the  above  premis 
tained  damages  in  the  sum  of dollai 

725.  ALLEGATIONS  IN  ACTION  FOR  BRE.^ 
IN  A  CONTRACT  FOR  SALE  OF  A  { 

Plaintiff  states  that  during  the  month  < 
said  plaintiffs  bought  of  the  said  defenda 

dollars  then  paid  by  the  plaintiff 

one  certain  dapple-gray  stallion  named 
said  stallion  was  purchased  for  the  expre« 
of  keeping  and  standing  him  as  a  stalli 
and  getting  colts;  that  at  the  time  of  thi 
said  defendant  was  informed  and  knew  i 
tiffs  were  purchasing  said  stallion  for 
named,  and  the  same  was  sold  by  the  said 
plaintiffs  for  the  said  purposes;  that  tht 
the  time  of  the  said  sale,  and  as  a  part  of 
sideration  of  said  contract  of  sale,  thei 
sented,  promised  and  warranted  to  these 
said  stallion  was  a  sound,  healthy  horse 
parts,  and  that  he  was  a  good  breeder 
getter;  that  at  the  time  of  the  said  sale 
relying  upon  and  confiding  in  the  sa 
promise  and  warranty  of  the  said  defenc 
said  stallion,  and  paid  therefor  the  sum 
to  the  said  defendant;  that  at  the  tim< 
representations,  promise,  and  warranty,  t] 

3  Form   in  Watson  v.   Roode,  4.3  Neb.   348. 
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utterly  worthless,  and  unfit  for  the  purposes  for  which  he 
was  purchased  as  aforesaid,  and  that  he  then  was  barren  and 
impotent,  useless  and  valueless  as  a  breeder  and  foal-getter; 
that  by  reason  of  the  premises,  the  plaintiffs  were  misled  and 

injured,  and  have  sustained  damages  to  the  amount  of 

dollars.^ 

7«e.     ACTION   FOR  BREACH   OF   A   CONTRACT   OF   WARRANTY 
IN  THE  SALE  OF  A  PIANO. 

The  plaintiff  claims  of  and  from  the  defendants  the  sum 

of    dollars,  and  for  cause  thereof  alleges  that  some 

time  during  the  month  of ,  19. .,  he  purchased  of  and 

from  the  defendants  a  piano  for  the  sum  of dollars, 

and  plaintiff  avers  that,  as  an  inducement  for  him  to  make 

said  purchase,  one ,  agent  of  defendants,  represented 

to  him  that  the  piano  in  question  was  worth dollars, 

and  that  he  had  never  sold  one  for  less  than dollars, 

and  they  could  not  be  purchased  for  less  than  said  amount,  and 

that  he  had  sold  one  exactly  like  it  to  B.  G.  F.  for 

dollars;  that  this  piano  should  be  as  good  in  every  re- 
spect; that  the  piano  so  bought  w^as  a  F.  piano  known 
as  the  **baby  grand'*;  that  the  said  agent  represented  to 
plaintiff  that  said  piano  was  of  a  superior  make  and  a  much 
better  grade  of  piano  than  the  H.  or  other  pianos;  he  also 
represented  to  the  plaintiff  that  he  could  take  said  piano, 
and  if  it  did  not  prove  entirely  satisfactory  to  plaintiff  after 
trial,  they  would  take  it  back  and  furnish  him  with  another 
instrument  worth  the  money;  that  plaintiff  was  not  a  judge 
of  pianos  and  so  informed  the  defendant,  and  that  he  would 
rely  on  them  furnishing  him  an  instrument  that  was  all 
right  and  worth  the  money.  The  said  defendants  further 
represented  to  plaintiff  that  they  would  warrant  said  instru- 
ment for  five  years;  that  it  should  be  all  right  in  every  par- 
ticular. 

Plaintiff  avers  the  fact  to  be  that  said  instrument  was  not 
as  represented,  in  this,  that  it  was  not  worth  more  than 
dollars ;  that  the  said  defendants  have  been  selling 

*Forni  in  Culp  v.  Steere,  47  Kan.  748. 
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said  instruments  for  . . 
than  half  as  much  as  t 
piano  is  of  an  inferioi 
as  the  H.  and  others  < 
not  satisfactory  to  pla 
numerous  times  and  ai 
him  with  another  inst 
paid  by  plaintiff;  that 
daughter  upon  the  ex] 
superior  make,  and  th( 
full  year  since  he  boi 
fendants  several  times  1 
sent  an  agent  several 
was  repaired  it  would 
days,  and  that  the  s« 
dollars;  wherefore  pla 
things  hereinbefore,  ha 
dollars,  no  part  of  whi< 

727.     ACTIOX  FOR  DAM. 
SOUNDNESS  OF 

Plaintiff  states  that  c 
defendant  sold  him  a  1 
contract  of  sale  the  d 
sound  in  every  partie 
warranty  and  was  the 
and  to  pay  defendant  tl 

Plaintiff  states  that 
of  said  horse  were  fal 
said  horse  was  unsoun( 
disease  known  as  curb 
that  said  horse  was  al 
thrush,  and  that  said  h 
dition  valueless  and  wi 
the  plaintiff. 

Plaintiff  states  that  h 
«nd  requested  the  retu 

0  Form  in  Lyon  v.  Moore 


Digitized  by  VjOOQIC 


WARRANTY. 

wholly  refuses  to  accept  said  horse  or  return  to  plaintiff  the 
said  purchase  price  of  said  horse;  that  in  caring  for  said 
horse  he  is  daily  expending,  and  has  expended  the  sum  of 
dollars  in  caring  for  and  maintaining  said  horse. 

Plaintiff  states  that  by  reason  of  the  representations  and 
warranty  as  to  soundness  he  has  been  misled  and  injured 
thereby  and  has  sustained  damages  by  reason  thereof  in  the 
sum  of dollars. 

Wherefore,  etc. 

728.    ACTION  FOR  BREACH  OF  WARRANTY  IN  SALE  OF  QUAN- 
TITY OF  APPLES. 

Plaintiff  states  that  on  the day  of ,  19. .,  it 

bought  of  the  defendants  at , , barrels  of 

No.  1  apples;  that  at  the  time  of  said  sale  said  apples  were 

warranted  by  the  defendants  to  be  No.  1  apples,  No.  1  apples 

being  a  particular  grade  or  quality  of  apples  well  known  to 

the  market  and  to  persons  buying,  selling  and  dealing  in 

apples  in  the  market  in ,   ;  and  plaintiff  avers 

that  it  paid  to  the  defendants  therefor  the  sura  of   

dollars;  that  by  the  terms  of  said  sale  and  agreement  said 

defendants  were  to  superintend  the  shipping  of  said  apples 

to  plaintiff  at  its  place  of  business  in  the  State  of as 

called   for,   and  that  apples   were   subsequently   shipped  to 

plaintiff  in  the  State  of in  the  pretended  compliance 

on   the   part   of   said   defendants   with   the   terms  of    their 

said  contract;  that  said  apples  so  shipped  to  plaintiff  and 

received  by  it  were  not  of  the  kind  and  quality  bought  by 

plaintiff  of  said   defendants,   but   were  greatly   inferior   in 

quality  and  value  to  those  which  plaintiff  had  bought  in  this ; 

that barrels  of  the  apples  so  shipped  to  plaintiff  and 

received  by  it  were  not  of  the  grade  or  quality  of  apples 

known  as  No.  1  apples,  but  plaintiff  avers  that  the  apples 

contained  in  said barrels  were  very  small  and  knotty 

and  greatly  inferior  in  quality  and  value  to  No.  1  apples  and 

worth  much   less  in   the   market.     Plaintiff  avers  that   the 

apples   contained   in    said    barrels   were   practically 

worthless  and  of  but   little   value;   that  by   reason  of  the 
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premises  plaintiff  has  been  dam 
lars. 
Wherefore,  etc. 

Eorm  of  petition  in  action  on  a 
Fuller  &  Johnson  v.  Schroeder,  20 

Where  an  action  is  brought  on  a 
tion  is  silent  as  to  whether  the  c 
presumption  that  it  exists  in  parol, 
sible  in  evidence  at  the  trial.     Wati 
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729.  Action  to  set  aside  a  will  alleging  undue  influence  and   fraud 

in  the  making. 

730.  Action  to  set  aside  a  will  alleged  to  have  been  forged. 

731.  Action  to  obtain  the  probate  of  a  will  alleged  to  have  been  lost, 

spoliated  or  destroyed. 

732.  Allegations  of  undue  influence. 

733.  Action  to  set  aside  will   alleging    (1)    testamentary   incapacity, 

and    (2)   undue  influence. 

729.     ACTION  TO  SET  ASIDE  A  WILL  ALLEGING  UNDUE  INFLU- 
ENCE AND  FRAUD  IN  THE  MAKING. 

Comes  now  the  plaintiff,  and  states:  That  heretofore, 
to-wit,  on  the day  of ,19. .,  one  L.  G.,  a  resi- 
dent of  S.  county,  Kansas,  departed  this  life  in  said  county 
and  state  seized  and  possessed  of  an  estate  real,  personal 
and  mixed,  lying  and  situate  in  said  county  and  state  as 
follows,  to-wit:  lands  and  personal  property  amounting  to 
$ That  said  decedent,  L.  6.,  died  leaving  surviv- 
ing him  a  widow,  C.  G.,  and  J.  G.  plaintiff,  G.  G.,  H.  H., 
J.  E.  R.  and  E.  Z.,  his  children,  defendants.  F.  G.  pro- 
duced and  filed  in  the  probate  court  of  S.  county,  Kansas, 
an  instrument  purporting  to  be  the  last  will  and  testament 
of  L.  G.,  deceased ;  a  copy  of  which  is  hereto  attached,  marked 
** exhibit  A"  and  made  a  part  hereof,  and  the  same  was 
subsequently,  to-wit :  on  the day  of ,  19 . . ,  ad- 
mitted to  probate  by  said  court,  and  said  probate  court  there- 
after on  the    day  of    ,   19..,   appointed  said 

defendant  as  executor  of  the  said  estate  of  L.  G.,  deceased, 
and  that  said  F.  G.  is  now  the  duly  appointed,  qualified  and 
acting  executor  of  the  estate  of  said  L.  G.,  deceased,  and  of 
said  pretended  will. 

That  said  instrument  is  not  the  valid  will  and  testament 
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of  said  decedent.  That  a 
L.  G.  was  under  the  res 
defendant,  F.  G. 

That  said  L.  G.,  deeeas 
and  that  he  and  said  def 
county  in  the  same  housi 
said  L.  G.  was  an  old  i 
very  hard  of  hearing  an 
several  years  iinmediatel 
account  of  his  advanced 
and  guidance  in  all  bus 
ing  his  property,  upon  i 
him.  That  said  L.  G.  co] 
upon  him  to  advise  him 
actions. 

And  this  plaintiff  sayf 
was  exercising  the  influei 
the  said  F.  G.,  in  order  to 
this  plaintiff  and  to  ad 
began  a  systematic  effort 
giving  to  said  F.  G.  the  '. 
prive  this  plaintiff  of  a  , 
That  in  order  to  induce 
at  various  times  told  sa 
drunkard  and  was  using  i 
he  told  said  L.  G.  at  va 
that  20  cents  of  each  do 
lated  belonged  to  him  (J, 
of  said  statements  were 
father,  L.  G.,  and  that  & 
the  malicious  use  of  saic 
father's  mind  against  sa 
and  each  of  them  were 
maliciously  made  to  his  ft 
pose  of  prejudicing  his  h 
said,  and  inducing  his  fal 
share  of  said  estate  with  t 

Plaintiff  states  that  he 
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that  said  statements  were  false  and  untrue,  but  that  on  ac- 
count of  the  sway  which  said  F.  G.  had  over  said  L.  G., 
and  the  fact  that  his  father  was  so  very  deaf  and  dull  of 
apprehension  he  could  not  succeed  in  making  a  satisfactory 
explanation  to  his  father  and  convincing  him  of  the  falsity 
of  said  statements  so  maliciously  told  him  by  the  defendant, 
F.  G. 

Plaintiff  alleges  that  said  false  statements  were  made  by 
said  F.  G.  for  the  purpose  of  inflaming  the  mind  of  said 
L.  G.,  deceased,  against  this  plaintiff  and  induce  him  to  make 
the  aforesaid  will  and  that  on  account  of  said  false  and 
malicious  stories  told  his  father  concerning  plaintiff  his  father 
became  greatly  incensed  and  displeased  with  plaintiff,  and 
as  a  result  thereof  executed  said  will  in  which  he  gave  plain- 
tiff a  less  amount  of  his  property  than  he  gave  to  the  other 
children,  wholly  on  account  of  said  malicious  and  false  state- 
ments concerning  said  plaintiff,  made  by  F.  G.,  as  aforesaid. 

Plaintiff  alleges  further  that  on  the day  of , 

,  at  the  time  when  the  instrument  purporting  to  be 

the  will  of  L.  G.  was  executed,  the  said  L.  G.  was  of  weak 
and  enfeebled  mind  on  account  of  his  age  and  dullness  of 
liearing,  and  was  under  the  complete  undue  influence,  re- 
straint and  domination  of  the  said  defendant,  P.  G.,  and  that 
by  reason  of  the  premises  the  said  instrument  is  invalid  and 
void. 

Wherefore  said  plaintiff  prays  that  the  said  pretended  will 
and  the  probate  thereof  may  be  set  aside  and  held  for  naught. 
That  the  letters  of  administration  issued  to  said  F.  G.  be 
set  aside  and  annulled,  and  that  the  plaintiff  be  in  all  things 
restored  to  his  rights  as  an  heir  at  law  of  the  said  decedent, 
Lt.  G.,  and  that  he  have  judgment  for  the  costs  of  this  suit, 
and  for  such  other  and  further  relief  as  in  the  premises  may 
Ik*  proper.* 

7SO.     ACTION  TO  SET  ASIDE  A  WILL  ALLEGED  TO  HAVE  BEEX 
FORGED. 

The  plaintiff,  E.  Y.  (formerly  E.  ]\IcD.),  complains  of  the 

1  From  form  in  record  in  G inter  v.  G inter,  70  Kan.  721. 
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defendants  above  named,  for  th 

day  of    ,   19..,  one  W.   ] 

P.  S.,  in  the  I.  T.,  seized  and  pc 
in  said  county  of  C,  to-wit:  (h 
being  also  the  owner  and  in  the 
personal  effects,  to-wit:  (here  S( 
W.  McD.,  died  unmarried,  and  v 
having  died  before  the  death  of  s 
as  his  sole  heir-at-law,  she  bein^ 
McD.  died  without  having  made 
tate,  or  any  part  thereof,  by  wi 

about  the   of   ,  19. 

fraudulently  intending  to  cheat  i 
the  premises,  falsely  and  fraudi 
paper  in  the  words  and  figures  f( 
be  the  last  will  and  testament  of 
out  will). 

And  plaintiff  further  shows  anc 
D.  J.  P.,  then  the  probate  judge  < 
said  pretended  will  the  certifical 
abpve  written,  and  signed  the  sa 
office  of  probate  judge  of  said  C 
same  in  his  said  office,  well  know; 
fraudulent,  and  forged  as  aforesf 

of   ,  19..,  the  said  P.  ap] 

the  then  probate  judge  of  said 
testified  that  said  W.  McD,  made 

day  of ,  19. .,  the  said  de 

ing  to  cheat  and  defraud  the  phii 
made  affidavit,  and  caused  his  wii 
affidavit,  before  A.  A.  C,  the  t 
county,  that  tliey  each  saw  sai( 
pretended  will,  and  that  tliey  ( 
thereto,  as  witnesses,  in  the  pres 
and  at  his  request,  they  eacli  \ 
McD.  did  not  sign  said  pretended 
pretended  will  to  be  false  and  f< 

the day  of ,  19..,  t 
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further  intending  to  cheat  and  defraud  the  plaintiff  in  the 
premises,  caused  himself  to  be  appointed  administrator  of 
said  W.  McD.,  dcieeased,  with  the  will  annexed,  thereby  in- 
tending to  dispose  of  said  estate  according  to  the  terms  of 
said  forged  will,  and  to  cause  the  same  to  pass  from  the 
plaintiff  to  the  defendant  A.  E.  S.,  she  being  privy  thereto, 
and  fraudulently  intending  thereby  to  receive  and  obtain 
the  title,  o>\'nership  and  possession  of  said  estate  as  such 
false  and  pretended  devisee  under  said  pretended  wull. 

Wherefore  the  plaintiff  says  she  has  been  injured  and  has 

sustained  damages  in  the  sum  of    dollai^;  and  she 

prays  judgment,  that  said  pretended  will  be  adjudged  false, 
fraudulent,  and  forged,  and  that  the  same  may  be  set  aside 
and  held  for  naught ;  that  the  letters  of  administration  with- 
the-will-annexed,  so  as  aforesaid,  be  revoked  and  annulled, 
and  that  said  D.  J.  F.  be  removed  from  his  said  supposed 
office  of  administrator  with-the-will-annexed,  that  the  plain- 
tiff he  in  all  things  restored  and  reinstated  in  her  rights  in 
the  premises,  as  sole  heir-at-law  to  the  estate  of  her  said 
deceased  son,  the  same  as  if  said  pretended  will  had  not  been 
admitted  to  prolMte,  and  said  letters  of  administration  had 

not  been  granted;  that  the  plaintiff  liave  and  recover 

dollars  for  her  damages  sustained  by  reason  of  the  premises, 
and  that  she  may  have  such  other  and  further  relief  in  the 
premises  as  equity  and  good  conscience  may  require,  and  as 
to  the  court  shall  seem  meet,  and  that  she  recover  the  costs  of 
this  action.- 

731.     ACTION  TO  OBTAIN  THE  PROBATE  OF  A  WILL  ALLEGED 
TO  HAVE  BEEN  LOST,  SPOLIATED  OR  DESTROYED. 

Plaintiffs  allege  by  their  next  friend  that  the  former  is 
years  old  and  the  latter  ,  and  both  are  resi- 
dents of  C.  county,  and  that  they  have  requested  the  said 
next  friend  to  institute  proceedings  as  their  next  friend  in 
their  behalf.  That  said  next  friend  further  represents  to  the 
court  that  said  plaintiffs  are  the  minor  children  of  G.  S., 
now    deceased.     That    heretofore,    to-wit,    in    the    month    of 

2  Held  sufficient  in  Fowler  v.   Young,   19  Kan.   L50. 
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property  but  just  how  much  your  petitioner  is  not  now 
advised,  that  he  left  his  sole  recognized  and  surviving  heir's 
at  law,  his  said  wife,  and  her  minor  children,  for  whom  this 
suit  was  brought. 

That  his  said  wife  has  since  his  said  death  intermarried  with 

the  said  P.  R. ;  that  on  the day  of ,  19  • . ,  the  said 

wife  had  said  will  in  her  possession,  since  which  time  it  has 
I  disappeared    and    its    whereabouts    cannot    be    ascertained. 

I  That  the  said  daughter  of  the  said  M.  J.  R.  now  goes  by  the 

name  of  M.  A,  S.  and  claims  one-sixth  interest  in  said  real 
estate,  alleging  that  the  same  M.  J.  R.  and  the  said  G.  S.  were 
married,  and  that  she  is  his  daughter. 

Your  petitioner  further  avers,  however,  that  if  she  is  the 
daughter  of  the  said  M.  J.  R.,  that  she  was  not  born  while 
relationship  of  husband  and  wife  existed  between  her  said 
mother  and  said  G.  S. 

That  no  provision  was  made  in  said  will  by  the  maker 
thereof  for  his  said  wife,  now  R.,  and  she  made  no  waiver 
of  her  rights  in  his  property  as  his  wife,  and  she  never  con- 
sented to  the  provisions  thereof  as  far  as  she  was  concerned, 
and  as  his  wife  she  is  entitled  to  her  share  of  said  real  estate 
notwithstanding  the  terms  of  said  will,  that  said  will  was 
never  probated  in  this  court  or  elsewhere,  and  that  never 
was  offered  for  probate  anywhere. 

Wherefore  your  petitioner  represents  that  such  will  has 
been  lost,  spoliated  or  destroyed,  and  this  subsequent  to  the 
death  of  the  said  G.  S.  and  while  such  will  was  in  full  force 
and  effect  in  law  and  in  fact.^ 

782.     ALLEGATIONS   OF   UNDUE   INFLUENCE. 

Plaintiff  states  that  said  paper  writing  is  not  the  last  will 
and  testament  of  the  said  E.  R.  R.,  as  on  its  face  purports 
to  be,  but  that  the  same  was  made  at  a  time  when  the  mind 
of  the  said  deceased  was  impaired  by  disease  and  physical 

3  From  form  in  record  in  Schnee  v.  Schnee,  61  Kan.  643. 

Porm  of  petition  in  action  for  construction  of  a  will,  filed  in  district 
court,  and  it  was  held  the  district  court  was  without  jurisdiction  to 
construe  a  will  and  order  distribution.  Reischick  v.  Rieger,  68  Neb. 
348. 
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WILLS. 

755.     ACTION  TO  SET  ASIDE  WILL  ALLEGING    (1)   TESTAMEN- 
TARY  INCAPACITY.  AND    (2)    UNDUE   INFLUENCE. 

Plaintiff  states  that  heretofore,  to-wit:  on  or  about  the 

day  of ,  19. .,  one  F.  H.  died  in  the  city  of 

,   State  of  ,  leaving  surviving  him  as  his  heirs 

^t  law,  his  children,  the  plaintiff  herein,  and  defendants,  J. 
^-  H.,  W.  H.,  A.  G.,  P.  H.  and  M.  H.  and  that  defendant 
^'  -^.  H.  is  the  husHand  of  said  M.  H. ;  that  thereafter  on  or 

^"Oiit  the day  of ,  19 . . ,  there  was  presented  to 

^^  Pi^tate  court  in  and  for  the  city  of   ,  State  of 

."•--,    a  paper  writing  purporting  to  be  the  last  will  and 
r^*^eiit  of  the  said  P.  H.,  which  writing  is  in  words  and 
p^^^   as  follows,  to-wit:  (here  copy  will). 
^^  ^i^itiff  further  says  that  the  defendant  M.  V.  T.  Com- 
^fj^*     is  now  and  at  all  times  hereinafter  mentioned  was  a 
pjjL-^  ^^^-tion,  etc.,  and  was  by  said  probate  court  duly  ap- 
mk^s       ^^  executor  under  said  will,  and  is  named  therein  as 
^^^;  that  the  defendants  G.  S.  H.  and  G.  E.  0.  H.  are 
^^S^  ^t  the  time  herein  mentioned  were  corporations,  etc., 
^^d  defendant  J.   P.   B.   is  now  and  at  the  time  of  the 
probating  of  said  will  was  the  pastor  in  charge  of  the  Z.  G.  L. 
Church;  and  that  the  defendants  H.  P.  H.,  W.  P.  H.,  and 
A.  R.  H.,  are  the  sons  and  only  living  descendants  of  the 
defendant  J.  H.  H.,  and  that  each  and  all  of  the  defend- 
ants in  this  cause  have  an  interest  in  the  result  of  this  suit, 
either  as  devisees  or  legatees  under  said  will. 

Plaintiff  further  says  that  the  said  paper  writing  was  ad- 
mitted to  probate  by  the  said  probate  court  and  received 
as  the  last  will  and  testament  of  the  said  P.  H.,  deceased. 
Plaintiff  further  states  that  for  several  years  prior  to  his 

death,  and  prior  to  the  said day  of ,  19 . . ,  the 

said  P.  H.  made  his  home  with  defendants  C.  A.  H.  and  M. 
H.,  and  was  completely  under  their  influence,  domination  and 
control;  that  the  said  P.  H.  was  far  advanced  in  years,  to- 
wit:  years  of  age  or  more,  and  was  in  feeble  health 

in  consequence  of  which  he  was  of  weak  and  feeble  mind 
at  the  time  when  the  said  paper  writing  alleged  and  pur- 
I)orting  to  be  his  last  will  was  executed,  that  he  was  not 
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of  a  determined  mind,  and  that  his  mind 
become  and  was  impaired;  that  he  had  I 
mind  within  the  meaning  of  the  law,  ir 
standing,  realizing  or  appreciating  what 
made  or  was  making  of  his  affairs  thereii 
not  comprehend  or  understand  its  meani 
the  defendants  C.  A.  H.  and  M.  H.  knowii 
tion  of  the  said  P.  H.'s  mind  at  said  tim* 
and  entreaties  prevailed  upon  his  makii 
favor  and  to  the  almost  total  exclusion  of 
acting  under  and  pursuant  to  the  said  req 
the  said  F.  H.  made  and  executed  the  wi 
ferred  to,  not  understanding,  realizing  or 
disposition '  he  had  made  or  was  making 
therein,  and  not  comprehending  or  unders 
ing  thereof;  and  that  said  defendants  C. 
knowing  the  condition  of  the  mind  of  said 
said,  by  words  and  acts  towards  him,  undi 
prejudiced  the  mind  of  the  said  testator  aj 
by  wrongfully  telling  him  that  plaintiff  ha 
tion  for  him,  and  that  he,  plaintiff,  was  v 
him,  by  reason  whereby  the  said  testa  to 
make  and  execute  said  will,  whereby  he  i 
inherited  plaintiff  and  two  other  of  his  ch 
a  result  of  said  undue  influence,  and  of  s 
tion,  the  said  testator  gave  and  devised 
M.  H.,  considerably  more  than  one-half  of 

Plaintiff  therefore  says  that  the  said  y 
admitted  to   probate  is  not  the  last  will 
said  F.  H.  and  should  not  be  upheld  an 
but  should  be  set  aside  and  declared  to  b 
effect  in  law. 

Wherefore  plaintiff  prays  that  an  issue  n 
to  whether  the  said  writing  purporting  to 
said  F.  H.,  deceased,  is  his  last  will  or  n< 
a  trial  and  hearing  it  may  be  declared  1 
will  and  testament;  and  for  such  other  i 
and  orders  in  the  premises  as  may  be 
proper. 
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CHAPTER  LXIII. 

WORK   AND   LABOR. 

734.  Action  for  amount  claimed  to  be  due  for  work  and  labor  per- 

formed for  the  defendant. 

735.  Action  for  balance  due  on  contract  for  work  and  labor,  setting 

up  waiver  of  condition  providing  for  liquidated  damages. 

784.  ACTION  FOR  AMOUNT  CLAIMED  TO  BE  DUE  FOR  WORK 
AND  LABOR  PERFORMED  FOR  THE  DEFENDANT. 

Comes  now  the  plaintiff,  W.  R.,  and  complains  of  the 
defendants,  F.  W.  B.  and  H.  M.,  and  for  cause  of  action 
alleges  that  the  said  defendants,  during  the  year  19. .,  were 
partners  engaged  in  operating  a  stock  farm  in  L.  county, 
Nebraska. 

That  this  plaintiff  engaged  in  work  and  labor  for  said 
defendants  on  said  farm  and  did  perform  work  and  labor  on 
the  farm  operated  by  the  defendants  and  located  near  M., 
in  L.  county,  Nebraska,  which  said  work  and  labor  was  done 

and  performed  between   ,  and , 

19. .,  at  the  agreed  price  of dollars  per  month;  that 

by  reason  of  said  performance  of  said  work  and  labor  so 
done  and  performed  defendants  are  indebted  to  the  plaintiff 

in  the  sum  of dollars,  with  interest  thereon  from  the 

day  of ,19... 

Wherefore  plaintiff  prays  a  work  and  labor  judgment 
against  the  defendants  for  the  sum  of dollars  and  in- 
terest at  the  rate  of   per  cent,  per  annum  from  the 

day  of ,  19  •  • ,  and  for  costs  of  suit,* 

735.  ACTION  FOR  BALANCE  DUE  ON  CONTRACT  FOR  WORK 
AND  LABOR,  SETTING  UP  WAIVER  OF  CONDITION  PRO- 
VIDING  FOR  LIQUIDATED  DAMAGES. 

Plaintiff  states  that  on  or  about,  the day  of , 

1  Form  in  Baldwin  v.  Rhea,  33  Neb.  319. 
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I  AND  LABOR. 

each  and  every  day  after  , 

as  described  of  said  booth  is  de- 
lated damages  to  the  second  party 
r  day. ' '  That  it  was  the  intention 
1  contract  to  provide  for  a  penalty 
itiflf  to  complete  said  booth  through 
provide  security  to  the  defendants 
lat  it  might  sustain  by  reason  of 
n  fault.  That  the  defendants  suf- 
Y  reason  of  said  delay,  in  the  com- 

e day  of ,  19 . . . 

^e  paid  the  plaintiff,  on  account  of 
irection  and  completion  of  the  said 
ioUars.  That  there  is  still  due  and 
lance  of dollars  under  said 


.  In  a  suit  for  wages  under  a  special 
aintiff  has  performed  all  the  conditions 
rmitted  is  a  sufficient  averment  of  per- 
notion.  Culbertson  Irrigating  &  Water 
t).  663. 

have  been  employed  for  a  stated  time 
onth,  and  sues  to  recover  for  services 
it,  and  the  defendant  denies  any  liability, 
ng  to  show  that  the  plaintiff  was  at 
ervices  of  another.     Phinney  v,  Bronson, 

leading  are  not  to  be  taken  as  true  by 
in  all  cases  founded  upon  a  quantum 
I  services  is  not  expressly  admitted,  the 
and  must  be  proved,  and  submitted  to 
5,  36  Neb.  792. 

ticulars  for  work  and  labor,  to  state  the 

)r  was  done,  is  not  a  fatal  defect,  or  one 

judgment  rendered  thereon.     Mugan  v. 

^ork,  otherwise  stating  facts  sufficient  to 
but  omitting  an  allegation  of  the  time 
to  be  sufficient  on  demurrer.     Backus  v. 

ich  of  contract  of  hiring  for  a  certain 
.  113. 
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CHAPTER  LXIV. 

DEMURRER. 

736.  Demurrer  for  want  of  jurisdiction  of  the  person  of  defendant. 

737.  Demurrer  for  want  of  jurisdiction  of  the  subject  of  the  action. 

738.  Demurrer  for  lack  of  legal  capacity  to  sue. 

739.  Demurrer  on  ground  that  another  action  is  pending  for  the  same 

cause. 

740.  Demurrer  on  ground  of  defect  of  parties. 

741.  Demurrer  on  ground  that  several  causes  of  action  are  improperly 

joined. 

742.  Same — Another   form. 

743.  Demurrer  on  ground  that  petition  does  not  state  a  cause  of  action. 

744.  Joint  demurrer. 

745.  Demurrer  to  the  answer  of  defendant  on  ground  that  it  does  not 

state  defense. 
74C.    Demurrer  to  defenses  in  the  answer. 
f     747.     Demurrer  to  reply. 

748.  Demurrer  to  counterclaim. 

749.  Demurrer  to  petition   on  a  note  by  an  endorsee  which   fails  to 

allege  the  endorsement  by  which  plaintiff  claims  title.* 
7-)0.    Joint  demurrer  to  complaint  or  petition  to  set  aside  judgment 

alleged  to  have  been  obtained  by  fraud,  false,  testimony,  etc. 
751.     Demurrer  to  bill  seeking  injunction. 

7S6.     DEMUKRER  FOR  WANT  OF  JURISDICTION  OF  THE  PER- 
SON OF  DEFENDANT. 

Now  comes  the  defendant  in  the  above  entitled  cause  of 
action  and  demurs  to  plaintiff's  petition  for  the  reason : 

1.  That  it  appears  on  the  fj^ee  of  plaintiff 's  petition  that 
this  court  has  no  jurisdiction  of  the  person  of  the  defendant.^ 

1  Grounds  of  demurrer  by  defendant.  Comp.  Laws  of  Okla.  1909, 
Meo.  .5629;  Cob.  Ann.  Stat,  of  Neb.  1911,  sec.  1097;  Gen.  Stat,  of  Kan. 
1900,  sec  5686. 

There  are  bnt  six  gn^onnds  or  causes  of  demurrer  to  a  petition  under 
the  code,  and  to  render  a  demurrer  effective  one  at  least  of  such  grounds 
or  causes  must  be  substantially  stated.     Boldt  v.  Budwig,  19  Neb.  739. 
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DEMURRER. 

1.  That  it  appears  on  the  face  of  plaintiff's  petition  that 
there  is  a  defect  of  parties  plaintiff  (or  defendant)  in  this 
that  (set  out  the  particulars  in  which  defect  appears).^ 

741.  DEMURRER    ON    GROUND    THAT    SEVERAL    CAUSES    OF 

ACTION  ARE  IMPROPERLY  JOINED. 

Now  comes  the  defendant  and  demurs  to  the  petition  of 
plaintiff  herein  for  the  reason : 

1.  That  it  appears  on  the  face  of  the  petition  that  several 
causes  of  action  are  improperly  joined.  (Set  out  particulars 
of  misjoinder.) 

742.  SAME— ANOTHER  FORM. 

Defendant  herein  demurs  to  the  plaintiff's  petition,  filed 
herein,  for  the  reason : 

8  The  demurrer  should  point  out  the  parties  improperly  omitted,  and 
where  this  is  not  done  the  overruling  of  the  demurrer  cannot  be  regarded 
as  erroneous.    Betterment  Co.  v.  Blaes,  75  Kan.  69. 

A  demurrer  for  defect  of  parties  defendant  will  not  lie  unless  it  ap- 
pears on  the  face  of  the  pleading  demurred  to  that  necessary  parties 
defendant  are  wanting.    Hardy  v.  Miller,  11  Neb.  305. 

A  defect  of  parties  plaintiff  appearing  on  the  face  of  the  petition 
must  be  objected  to  by  demurrer  on  that  ground,  or  it  will  be  waived. 
Castile  v.  Ford,  63  Neb.  607. 

The  objection  cannot  be  taken  by  a  general  demurrer  that  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  San- 
born &  Follett  V.  Hale,  12  Neb.  318. 

A  defect  of  parties  within  the  meaning  of  the  statute  is  a  lack  of 
parties,  not  an  excess,  so  that  a  petition  alleging  a  cause  of  action 
against  a  railway  company  and  certain  persons  named  as  receivers  of 
the  property  is  not  demurrable  on  the  ground  that  it  shows  a  defect  of 
parties.  Union  Pacific  Ry.  Co.  v.  Smith,  69  Kan.  80;  Boldt  v.  Budwig, 
19  Neb.  739. 

Where  there  appears  to  be  a  defect  of  parties  upon  the  face  of  the 
petition  the  defendant  may  demur  thereto  upon  that  ground,  and  where 
tlie  petition  does  not  disclose  the  defect  the  objection  may  be  taken  by 
answer.    Chicago  and  Atchison  Bridge  Co.  v.  Fowler,  55  Kan.  17. 

The  objection  to  defect  of  parties  is  waived,  where  the  defect  ap- 
pears on  the  face  of  the  petition  and  no  demurrer  is  filed.  Foster  v. 
Board  of  County  Commissioners  of  the  County  of  Lyon,  63  Kan.  43; 
I'nion  Pacific  Ry.  Co.  v.  Kindred,  43  Kan.  134;  Bishop  v.  Huff,  81  Neb. 
729;  Nason  v.  Nason.  79  Neb.  582;  Engel  v.  Dado,  60  Neb.  400;  Union 
Pac.  R.  Co.  V.  Vincent,  58  Neb.  171;  Castile  v.  Ford,  53  Neb.  507. 
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DEMURRER. 

744.  JOINT  DEMURRER. 

C.  D.  and  E.  F.,  defendants  herein,  demur  jointly  to  the 
plaintiff's  petiton  filed  herein,  for  the  reason,  etc.  (set  out 
grounds)." 

745.  DEMURRER  TO  THE  ANSWER  OF  DEFENDANT  ON  GROUND 

THAT  IT  DOES  NOT  STATE  DEFENSE. 

The  plaintiff  for  reasons  appearing  on  the  face  thereof,  de- 
murs to  the  second  and  third  defenses  in  defendant's  answer 
set  out,  for  the  reasons  following,  to-w^it : 

National  Bank  v.  Cochran,  17  Okla.  538;  Armstead  v.  Neptune,  56  Kan. 
750. 

Tbat  an  action  is  barred  by  the  statute  of  limitations  is  ground  for 
demurrer  only  when  it  affirmatively  »o  appears  on  the  face  of  the  peti- 
tion. Best  V.  Zutavern,  53  Neb.  004;  Hunt  v.  Jetmore,  9  Kan.  App.  333; 
Mentzer  v.  Burlinganie,  71  Kan.  581 ;  Leavenworth  v.  Douglass,  59 
Kan.  416;  Parsons  Water  Co.  v.  Hill,  46  Kan.  145. 

Where  it  appears  by  a  pleading  that  more  than  five  years  hav« 
elapsed  since  the  maturity  of  a  note  before  the  bringing  of  an  action 
thereon,  but  facts  are  alleged  in  the  pleading  which,  if  true,  suspended 
the  running  of  the  statute  for  such  time  that  the  bar  thereof  had  not 
fallen  at  the  commencement  of  the  action,  a  demurrer  to  the  pleading 
on  the  ground  that  it  shows  upon  its  face  that  it  is  barred  by  the  statute 
of  limitations  should  be  overruled.     Christie  v.  Scott,  77  Kan.  257. 

If  the  petition,  in  an  action  for  breach  of  covenants  of  warranty,  does 
not  show  when  the  cause  of  action  accrued,  by  reason  of  ouster  and  dis- 
possession of  the  premises,  the  statute  of  limitations  cannot  be  inter- 
posed by  a  general  demurrer.     Mills  v.  Rice,  3  Neb.  76. 

Petition  win  be  given  liberal  construction.  W^here  a  demurrer  is 
filed  to  a  petition  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  without  first  presenting  a  motion  to  have 
the  allegations  of  the  petition  made  more  definite  and  certain  the  state- 
ments of  such  petition  will  be  liberally  construed  in  favor  of  tlie  pleader. 
Upham  v.  Head,  74  Kan.  17;  Bowersox  v.  Hall  &  Co.,  73  Kan.  99; 
l^athburn  v.  B.  &  M.  R.  R.  Co.,  16  Neb.  441. 

An  objection  to  the  admission  of  any  testimony  is  not  the  best  method 
of  testing  the  sufficiency  of  a  petition,  and  upon  such  objection  the  court 
should  interpret  its  allegattons  very  liberally,  and  sustain  the  pleading 
if  it  can  reasonably  be  done.  Missouri  K.  &  T.  R.  Co.  v.  Murphy,  75 
Kan.  707. 

Where  a  petition  discloses  that  the  defendant  has  invaded  the  plain- 
litTs  legal  rights  under  circumstances  making  the  former  liable  for  nom- 
inal damages,  a  general  demurrer  to  the  petition  should  be  overruled. 
Hallstead  v.  Perrigo,  87  Neb.  128. 

« It   is  a  well-settled  rule  of  practice  that  where  several  defendants 
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DEMURRER. 

That  said  second  and  third  defenses 
state  facts  suflScient  to  constitute  a  dei 
tion,  or  any  cause  of  action  therein  stai 

Wherefore,  plaintiff  repeats  the  pra> 

746.  DEMURRER  TO  DEFENSES  IN  TH 
Plaintiff  demurs  to  paragraph  nura 

ant's    answer    filed    herein,    for    the 
grounds).^ 

747.  DEMURRER  TO  REPLY. 

The  defendant  herein  demurs  to  th( 
filed  herein,  for  the  reason,  etc.  (set  c 

748.  DEMURRER  TO  COUNTERCLAIM. 
The  plaintiff  herein  demurs  to  the 

in  defendant's  answer  filed  herein,  fc 
out  grounds). 

748.  DEMURRER  TO  PETITION  ON  A  N 
WHICH  FAILS  TO  ALLEGE  Tl 
WHICH  PLAINTIFF  CLAIMS  TIT] 

Now  comes  the  above  named  defend 
petition  filed  herein,  for  the  reason 

join  in  a  general  demurrer  to  a  petition  whi 
as  to  one  of  them,  the  demurrer  will  be  o 
Land  Co.  v.  Bushnell,  11  Neb.  192. 

7  Form  in  Ottawa,  0.  C.  &  C.  G.  Rid.  Co.  \ 

8  Where  a  petition  contains  more  than  on 
murrer  is  directed  against  the  entire  pleadii 
particular  cause  of  action,  if  either  count 
must  be  overruled.     Alexander  v.  Thacker, 
Botkin,  26  Okla.  218. 

A  general  demurrer  to  separate  defenses 
record,  and  if  the  petition  does  not  state  fac 
cause  of  action  the  demurrer  should  be  sustai 
Guthrie,  71  Kan.  705;  State  ex  rel.  v.  Board 
12  Kan.  331;  Johnson  v.  Wynne,  64  Kan.  U 

An  answer  setting  up  several  defenses,  c 
that  it  does  not  state  facts  sufficient  to  const 
defense,  will  be  held  sufficient  where  the  demi 
any  particular  defense,  and  any  one  of  thi 
Flint  V.  Dulany,  37  Kan.  332. 
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31. 

ite  a  cause  of  action  against 
;ition  does  not  aver  that  the 
ir  endorsed  by  the  payee 
aid  petition  show  that  the 
iterest  in  said  note,  or  any 
1. 

.AINT  OR  PETITION  TO  SET 
)  TO  HAVE  BEEN  OBTAINED 
►NY,  ETC. 

le  defendants  in  the  above- 
the  bill  or  petition  of  the 
dgn  the  following: 
3S  not  state  facts  sufficiently 

ill  or  petition  the  plaintiff 
ein  prayed  for,  or  to  any 

lows  upon  its  face  that  the 
ought  to  be  relieved  against, 
I  adjudication  between  the 
tters  now  in  this  proceeding 
5a ted,  and  that  said  judg- 
iters  a  conclusive  and  bind- 
to  have  or  maintain  this 

Qtains  no  averments  of  any 
se  defendants,  or  either  of 
nt,  therein  referred  to,  suffi- 
ce relief  prayed  for,  or  any 

all  or  petition  the  alleged 
lants  therein  complained  of 
o  matters  which  are  shown 
en  directly  involved  in  the 
Jicated  and  determined  by 
erred  to,  and  do  not  relate 
lie  thereto, 
bains  no  averment  or  allega- 
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tion  of  any  fraudulent  act,  arl 
ants,  or  either  of  them,  wherel 
or  in  any  wise  prevented  fro 
evidence  it  might  upon  the  i 
thereof. 

7.  That  said  bill  or  petitic 
ing  due  or  legal  diligence,  or 
part  of  the  plaintiff  in  procur 
it  might  op  the  trial  of  said  ca 
therein  and  now  sought  in  thi 
retried. 

751.     DEMURRER  TO  BILL  SEE 
Defendant  demurs  to  the  j 
for  the  reasons: 

1.  Because  the  petition  doe 
stitute  a  cause  of  action. 

2.  Because  the  plaintiff  ha 
remedy  at  law. 

3.  Because  the  court  has 
termine  the  cause,  and  is  thei 

4.  Because  the  petition  d< 
entitle  plaintiff  to  the  relief  s 

9  What  not  srrouiLds  for  demurre 
to  which  reference  is  made  in  a  pi 
demurrer,  provided  the  matters  all 
cause  of  action  or  defense.     Home 

Indeflniteness  and  informality  i 
demurrer,  nor  by  an  objection  to  th 
V.  Elliott,  72  Kan.  624;  Mill  v.  R 

Ordinarily  mere  generality  of  st 
by  motion,  and  not  by  demurrer;  ar 
though  in  general  terms,  a  demurre 
baker,  22  Kan.  45L 

That  several  defenses  set  forth 
not  be  taken  advantage  of  by  deniui 
the  party  to  elect  on   which  of  th 
Munn  V.  Taulman.  1  Kan.  243. 

Hisjoinder  of  parties  is  not  grc 
fisher,  22  Okla.  002. 

Irrelevant,  redundant  or  impro 
reached  by  demurrer.     Sparks  v.  Si 
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DEMURRER. 

The  question  of  inconsistency  or  departure  in  pleading  cannot  be 
raised  by  demurrer.     Walters  v.  Chance,  73  Kan.  680. 

Tliat  more  tlian  one  ground  of  recoTery  is  pleaded  in  the  petition  or 
that  the  grounds  set  up  for  recovery  may  not  be  entirely  consititent  with 
each  other  affords  no  reason  for  sustaining  a  demurrer  which  challenges 
only  the  sufficiency  of  the  facts  alleged.  Bichel  v.  Oliver,  77  Kan,  696. 
Under  the  statute,  which  provides  that  claims  presented  to  the  probate 
court  for  allowance  shall  be  heard  summarily  and  without  the  form  of 
pleading,  it  is  not  a  proper  practice  to  interpose  a  demurrer  to  a  claim 
therein.     Hayner  v.  Trott,  46  Kan.  70. 

A  petition,  alleging  that  a  writ  ''was  issued  out  of  and  under  the 
seal  of  the  court,"  held,  sufficient  on  demurrer,  although,  by  the  copy  of 
the  w^it  set  forth  in  the  petition,  it  appears  to  have  no  seal.  The  fact 
that  the  writ  had  no  seal  must  be  taken  advantage  of  by  answer.  Mc- 
Cracken  v.  Todd,  1  Kan.  146. 

A  demnrrer  admits  the  truth  of  the  facts*  well  pleaded  for  the  pur- 
|>OHe  of  determining  their  sufficiency  as  a  cause  of  action  or  defense,  but 
it  does  not  admit  the  correctness  of  the  conclusions  of  law  drawn  there- 
from by  the  pleader.  American  Water-Works  Co.  v.  State  ex  rel.,  46 
Xeb.  194;  Hallstead  v.  Perrigo,  87  Neb.  128;  City. of  Crawford  v.  Har- 
row, 87  Neb.  494;  Spalding  v.  Douglass  Co.,  85  Neb.  265. 

A  demurrer  does  not  admit  the  truth  of  the  allegations  of  the  pleading 
attacked  except  for  the  purpose  of  determining  their  legal  effect.  Jacobs 
V.  Vaill,  67  Kan.  107. 

A  demurrer  to  a  petition  must  specify  the  srrounds  of  the  objection, 
and  where  there  is  nothing  in  it  but  the  following,  ''and  now  come  the 
atiove-named  defendants  and  demur  to  the  petition  of  the  plaintiff 
herein,^'  it  raises  no  question  for  the  consideration  of  the  court.  Tootle, 
ilosea  &  Co.  v.  Berkley,  57  Kan.  111. 

Where  a  demurrer  and  an  answer  are  iiled  at  the  same  time,  the 
answer  being  filed  before  a  decision  is  had  upon  the  demurrer  and  the 
petition  in  the  case  contains  but  one  count  or  cause  of  action,  the  answer 
will  be  held  to  have  superseded  the  demurrer,  and  the  trial  should  pro- 
ceed as  though  no  demurrer  had  been  filed.  Ryndak  v.  Sea  well,  13  Ok  la. 
737. 

A  demurrer  to  a  plea  of  payment  by  way  of  novation  was  said  to 
have  been  properly  sustained.     Mandeville  v.  Cudebec,  74  Kan.  842. 

In  order  to  take  advantage  of  a  ruling  on  a  demurrer,  where  the  de- 
murrer is  sustained,  the  party  must  stand  upon  his  pleading  held  to  be 
defective  and  not  amend  or  offer  to  amend.  Board  of  County  Commis- 
sioners v.  Beauchamp,  18  Okla.  1 ;  Worrall  Grain  Co.  v.  Johnson,  83 
Neb.  .349. 

Demurrer  and  not  motion  to  make  more  deiinite  and  certain  is  the 
proper  remedy,  where  there  is  an  absolute  want  of  allegations  sufficient 
to  make  out  a  cause  of  action.     Bradley  v.  Parkhurst,  20  Kan.  462. 

Where  the  instrument,  which  is  the  basis  of  the  action,  is  attached, 
by  copy,  to  the  petition  and  made  a  part  thereof,  such  copy  should  be 
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)rmation  of  the  facts. 
I  lK»lief. 

■  action  and  setting  up  coun- 

denying  cunclusions  of  law. 
to  merits, 
lore  defendants. 

pame. 

■porate  existence, 
general  denial. 

.  Laws  Okla.  1900,  sec.  56:U ; 
Hat.  Kan.  1909,  sec.  5690. 
B  of  defense  as  lie  may  havis 
one  be  true  another  must  bo 
Feb.  346;  Hilmer  v.  Western 
Western  Travelers    Accident 

;ial  or  entire,  must  be  set  up 

). 

B  answer  contains  more  than 

;d  and  numbered.     Truitt  v. 

Can.  173. 

id  not  conclusions.     State  v. 

t  and  cannot  be  regarded  as 
Bankers  Union  v.  Favalora, 

efectively  set  forth  may  be 
tely.  Campbell  v.  Coonradt, 
Clay  V.  Hildebrand,  34  Kan. 
08;  Sill  V.  Sill,  31  Kan.  248. 
t  stood  alone,  and  as  if  it 
ete  in  itself,  unless,  by  dis- 
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764;  Answer  by  corporation  denying 

765.  Answer  denying  that  defendan 

766.  Answer  by  guardian  of  an  infa 

767.  Answer  by  guardian  of  an   ini 

768.  Answer  pleading  statute  of  lin 

769.  By  corporation — General  denia 

tions. 

770.  Answer  pleading  infancy  of  de: 

771.  Answer  pleading  statute  of  fra 

772.  Another  form — Contract  not  tc 

773.  Answer  denying  execution  of  ii 

774.  Answer  denying  authority  of  aj 

775.  Kelease. 

tinct  and  intelligible  reference,  it  Im 
where   in   the  answer.     Gilchrist   v. 
Krutz  V.  Fisher,  8  Kan.  69. 

Answer  askingr  for  afHrmative  rel; 
tion  in  certain  cases.     Brown  v.  Mas 

Verifloation  of  answer  when  requ 
should  be  allowed,  even  during  the  tri 
ture  Co.  V.  Lash,  00  Kan.  141;  Chiubi 
:W  Kan.  228;  Wands  v.  School  Disti 
Jones,   18  Kan.  552. 

Amendment  of  answer  is  within  t1 
v.  Prudential  Ins.  Co.,  03  Xcb.  530 
Warbritton,  00  Kan.  93:  Davien  v.  .1 

Amendment  of  an  answer  may  be 
a  nee  of  justice.     Lemon  v.  Dryden,  4 

Amendment  adding:  new  defense 
case.     Russell   v.  (Jrcgg,  49  Kan.  89. 

Amendment  may  be  denied  which 
trial  where  reasonable  necessity  theri 
ment  Co.  v.  Reeves,  77  Kan.  111. 

Oivlngr  leave  to  file  answer  ont  c 
the   court.     Central    Branch    Union   '. 
Kan.  370;  Missouri  Pacific  Ry.  Co. 
ger  V.  State,  21   Kan.  340.  . 

Although  in  justice-court  practice  1 
an  answer,  if  he  does  so  it  will  limi 
rules  of  pleading.     Royal  Fraternal 

Inconsistent  defenses.  A  bar  by 
action  for  a  balance  struck  between  ] 
of  a  balance  due  on  the  same  accou 
judgment  for  the  balance,  are  inconsis 

Kven  if  defenses  are  inconsistent,  i 
ute,  they  may  still   be  united  in  on 
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FORMS  APPUCABLE  TO   VARIOUS  ACTIONS. 

776.  Answer  of  accord  and  satisfaction. 

777.  Another  action  pending. 

778.  Former  recovery. 

779.  General  denial  and  plea  of  release  in  bankruptcy. 

780.  Answer  pleading  tender  before  suit. 

781.  Answer  making  tender  after  suit  commenced. 

782.  Offer  by  defendant  to  compromise. 

783.  Another  form — ^Where  right  to  possession  of  personal  property  is 

in  dispute. 

784.  Plaintiff's  acceptance  of  offer  of  compromise. 

785.  Offer  to  liquidate  damages. 

786.  Acceptance  of  offer  to  liquidate  damages. 

787.  Commencement  of  answer  to  supplemental  petition. 


be  compelled  to  elect  between  such  defenses.  Covington  v.  Fisher,  22 
Okla,  207. 

Plaintiff  waiTca  his  objeotion  to  inconsistent  defenses  in  an  answer 
by  replying  and  joining  issue  without  objection.  Kaufman  v.  Boismier, 
25  Okla.  252. 

The  doctrine  of  election  of  remedies  applies  when  a  party  who  actually 
has  at  hand  two  inconsistent  remedies,  with  full  knowledge  of  such 
fact,  proceeds  to  enforce  one  of  these  remedies.  Turner  v.  Grimes,  75 
Neb.  412;  Pekin  Plow  Co.  v.  Wilson,  66  Neb.  115. 

Where  an  answer  presents  inconsistent  defenses,  the  appropriate 
remedy  is  to  require  defendant  to  elect  upon  which  defense  he  will  pro- 
ceed. If  there  be  no  motion  to  require  an  election,  the  objection  that 
inconsistent  defenses  are  presented  will  be  waived.  Dunn  v.  Bozarth, 
59  Neb.  244. 

Confession  and  aTOidanoe,  to  be  available  as  a  defense,  must  be 
pleaded.     Lowe  v.  Prospect  Hill  Cemetery  Ass'n,  58  Neb.  94. 

TTsnry  as  a  defense  mnst  be  pleaded  by  setting  up  the  facts  which 
constitute  the  usury.  McKinley-Lanning  Loan  &  Trust  Co.  v.  Aldrich, 
50  Neb.  785;  Anglo-American  Land  Co.  v.  Brohman,  33  Neb.  409. 

Contribntary  negligence  as  a  defense  must  be  pleaded.  O'Brien.  Co. 
V.  Oniaba  Water  Co.,  83  Neb.  71;  disapproving  first  paragraph  of  syl- 
labus in  Chicago  B.  Si  Q.  R.  Co.  v.  Kellogg,  65  Neb.  748,  and  Chicago, 
St.  P..  M,  &  O.  R.  Co.  V.  Lagerkrans,  05  Neb.  5(J6. 

Defect  of  parties  if  not  raised  by  demurrer  or  answer  is  waived. 
Maelzer  v.  Swan,  75  Kan.  496. 

An  estoppel  to  be  ayailable  as  a  defense  must  be  specially  pleaded. 
Burwell  Irrigation  Co.  v.  Lashmett,  59  Neb.  605;  Burlington  and  Mis- 
souri River  R.  R.  v.  Harris,  8  Neb.  140;  Holt  v.  Holt,  23  Okla.  639; 
Tonkawa  Milling  Co.  v.  Tonkawa,  15  Okla.  672. 

Facts  constitnting  an  estoppel  in  pais  must  be  specially  pleaded. 
Palmer  Oil  and  Gas  Co.  v.  Blodgett,  60  Kan.  712;  Boales  v.  Ferguson, 
55  Xeb.  565;  Scroggin  v.  Johnston,  45  Neb.  714;  Blakemore  v.  Johnson, 
24  Okla.  544. 
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FORMS  APPUCABLE  TO   VAWOUb   ACTIONS. 

758.  DENIAL  FOR  WANT  OF  KNOWLEDGE  OR  LNFOIUIATIOX 
OF  THE  FACTS. 
Defendant  for  answer  to  plaintiff's  petition,  says  that  he  has 
no  knowledge  or  information  of  the  matters  therein  stated  suflS- 
cient  to  form  a  belief,  and  therefore,  denies  each  and  every 
allegation  therein  contained. 

in   the   petition  places  in  issue  all  the  allegations  contained  therein. 
Itonovan  v.  Fowler,  17  Neb.  247. 

An  answer,  whioh  denies  each  and  every  material  allegation  of  the 
petition  of  plaintiff,  is  sufficient,  as  a  general  denial.  Xix  v.  Gilmer,  5 
Okla.  740. 

A  denial  in  an  answer  of  all  material  aUegations  in  the  petition, 
although  faulty,  will  be  held  sufficient  when  assailed  for  the  first  time 
by  motion  for  a  new  trial,  particularly  where  it  is  treated  at  the  trial 
as  putting  in  issue  the  allegations  of  the  petition.  Rosenbaum  v.  Rus- 
sell, 35  Neb.  513. 

A  denial  of  every  aUegatlon  in  the  petition  prejudicial  or  adverse 
to  the  defendant  is  not  so  defective  ns  to  present  no  issue.  Prunty  v. 
Consolidated  Fuel  &  Light  Co.,  82  Kan.  541. 

After  a  general  denial,  specific  denials  of  the  same  facts  are  unneceK- 
s^ary  and  improper,  and  the  defendant  may  be  required  to  elect.  School 
District  No.  27  v.  Holmes,  16  Neb.  486. 

A  denial  mnst  be  direct  and  nnamblguons,  and  answer  the  substance 
of  each  direct  charge;  such  facts  as  are  not  denied  are,  for  the  purposes 
of  the  action,  taken  as  true.  Harden  v.  Atchison  and  Nebraska  R.  R. 
Co.,  4  Neb.  521. 

A  denial  of  the  facts  averred  in  the  petition  "as  alleged  in  the  peti- 
tion" is  not  a  denial  of  the  allegations.  Phcenix  Ins.  Co.  v.  Meier,  2S 
Neb.  124. 

An  answer  in  effect  that  the  defendant  is  not  indebted  the  full  amount . 
claimed  in  the  petition  is  not  a  denial  of  any  fact  on  which  the  right  to 
recover  depends  and  raises  no  issue.     Gray  v.  Elbling,  35  Neb.  279. 

Nor  is  a  statement  that  the  defendant  is  not  indebted  to  the  plaintiff 
a  denial.     Welch  v.  Adams,  87  Neb.  681. 

An  answer  which  is  merely  a  denial  of  an  indebtedness,  without 
denying  the  facts  upon  which  such  indebtedness  is  based,  where  sucli 
facts  are  pleaded  in  the  petition,  is  merely  a  denial  of  the  conclusions 
of  law.  and  is  not  sufficient  to  raise  an  issue  of  fact.  Jackson  v.  Green, 
13  Okla.  314. 

Hew  matter  constituting  a  defense  must  be  pleaded  in  the  answer. 
It  cannot  be  introduced  under  a  general  denial.  Gran  v.  Houston,  45 
Neb.  813;  Wiltrout  v.  Showers,  82  Neb.  777:  St.  Felix  v.  Green,  34  Neb. 
800;  Prall  v.  Peters,  32  Neb.  832;  Bishop  v.  Stevens,  31  Neb.  786: 
Griffith  v.  Woolworth,  28  Neb.  715. 

Proof  of  payment  cannot  be  made  under  a  general  denial.  Stevens 
v.  Thompson,  5  Kan.  182. 
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ANSWER. 

754.     ANSWER  DENYING  KNOWLEDG 

Comes  now  the  above  named  def 

obtained  leave  of  court  to  file  this,  h 

herein,  answering  for  himself  alone  1 

Where  the  action  is  merely  for  an  alleg 
time  of  the  institution  of  the  suit,  with< 
amount  of  the  original  liability,  evidence  ( 
the  genera]  denial.     Jones  v.  El  Reno  Mil! 

Evidence  to  prove  a  defense  in  the  nat 
ance  is  incompetent  under  a  general  dei 
Xeb.  837;  Ball  v.  Beaumont,  03  Neb.  21",; 

Evidence  of  Jnstiflcation  is  not  admii 
only.  Chicago,  B.  &  (^  R.  Co.  v.  Willia 
Oft,  63  Neb.  397. 

Intoxication,  when  relied  on  as  a  def( 
Omaha  v.  Cunningham,  31  Neb.  316. 

The  defense  tliat  a  written  instrumen 
under  a  mistake  of  fact  must  be  pleaded 
under  a  general  denial  of  the  allegations  o 
the  writing.  Bee  Building  Co.  v.  Weber 
80  Neb.  326. 

Defense  consistent  with  general  denii 
fense  that  contract  sued  on  was  induced 
defenses,  and  defendant  cannot  be  requircnJ 
stand.     DeLissa  v.  Fuller  Coal  &  Mining  ( 

A  general  denial  and  a  plea  of  contri 
consistent  defenses.     Leavenworth  Light 
Kan.  514. 

Defenses  Inconsistent  with  general  dc 
strument  for  the  payment  of  money,  a  g 
inconsistent  with  a  plea  of  part  paym 
Holmes,  10  Neb.  480. 

A  general  demnrrer  to  an  answer  wl 
of  the  averment  of  the  petition  should  be 
Guthrie  v.  Harvey  Lumber  Co.,  5  Okla.  71 

It  is  not  error  to  strike  from  an  am 
proven  under  the  general  denial,  which  \ 
up  in  the  answer.     Auld  v.  Kimberlin,  7  ] 

Where  the  answer  to  a  petition  is  a  gem 
the  pleadings  themselves  that  it  is  false 
files  as  sham.     I'pton  v.  Kennedy,  30  Nel 

A  general  denial  in  the  reply  puts*  in 
gat  ions  of  new  matter  in  the  answer.  Fj 
sion  and  avoidance  must  be  specially  plead 
der,  39  Neb.  95. 
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FORMS  APPLICABLE  TO  VARIOUS  ACTIONS. 

tiff,  says  that  he  has  not  sufficient  knowledge  whereon  to  base  a 
belief  as  to  the  truth  of  the  allegations  contained  in  plaintiff's 
petition,  and  thersfore  denies  the  same.^ 

7fW.  GENERAL  DENIAL  AND  COUNTERCLAIM. 

Defendant  for  answer  to  the  cause  of  action  alleged  in  plain- 
tiff's petition  filed  herein  denies  each  and  every  allegation 
therein  contained. 

For  further  answer  to  the  petition  of  the  plaintiff  herein 
and  for  counterclaim  defendant  says  that  the  plaintiff  (set  out 
facts  constituting  the  counterclaim). 

Wherefore  defendant  prays  judgment  against  plaintiff  for 
the  sum  of dollars  and  his  costs  herein.^ 

An  answer  is  sufficient  which  denies,  on  information  and  belief,  mate- 
rial allegations  of  the  petition  which  are  matters  of  public  record. 
Oakes  v.  Ziemer,  61  Neb.  6. 

«  Form  in  Peck  v.  Tingley,  53  Neb.  171. 

A  denial,  thongrli  coupled  with  an  aUcflration  showlngr  a  lack  of 
knowledge  of  the  matters  denied,  is  sufficient  to  raise  an  issue.  A 
party  entering  such  denial  is  not  required  to  state  that  he  makes  the 
same  on  information  and  belief,  nor  to  allege  a  lack  of  knowledge  or 
information  sufficient  to  form  a  belief.     Smith  v.  Allen,  63  Neb.  74. 

An  answer  which  states  "that  defendant  has  not  sufficient  knowledge 
or  information  as  to  the  claim  of  the  plaint ifl',  and  therefore  demands 
and  calls  for  strict  legal  proof  thereof,"  presents  no  issue  for  triail. 
National  Life  Ins.  Co.  v.  Martin,  57  Neb.  350. 

An  averment  in  an  answer  that  the  defendant  is  ignorant  of  certain 
matters  alleged  in  the  petition,  an^  therefore  asks  strict  proof,  is  not  a 
denial  and  presents  no  issue.  First  Nat.  Bank  of  Chicago  v.  Stoll,  57 
Neb.  758. 

« Statutory  provisions  as  to  counterclaim.  Comp.  Laws  of  Okln. 
1909,  sec.  5635,  et  acq.;  Gen.  Stat,  of  Kan.  1909,  sec.  5691;  Cob.  Ann, 
Stat  Neb.  1911,  sec.  1104. 

A  eonnterdaim  within  the  meaning  of  section  101  of  the  Code  of 
Civil  Procedure  of  Neb.  must  be  one  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  petition,  or  be  connected  with  the  subject  of  the 
action.     Sheibley  v.  Dixon  County,  61  Neb.  409. 

A  cause  of  action  arising  upon  contract  may  properly  be  pleaded  by 
way  of  set-oflf  in  an  action  brought  for  the  recovery  of  damages.  Jones 
V.  Driscoll,  46  Neb.  575;  Raymond  v.  Green,  12  Neb.  215. 

It  is  not  necessary  that  a  counterclaim  should  be  founded  in  or  arise 
out  of  the  contract  set  forth  in  the  petition.  It  is  sufficient  if  it  arises 
out  of  the  transaction  set  forth  in  the  petition,  or  is  connected  with  the 
subject  of  the  action.     VVyman  v.  Herard,  9  Okla.  35. 
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FORMS   APPLICABLE  TO  VARIOUS  ACTIONS. 

and  f  ^^^1^1'  auswer  to  the  petition  of  plaintiff  liled  herein 
justlv  ^  ^  tounterelaim  defendant  states  that  the  plaintiff  is 

to-wit  ^^^^'^t^d  to  him  in  the  sum  of dollars,  in  this, 

\y^L  *  (^t  out  facts  constituting  counterclaim) . 
forthi  ^^fore  defendant  prays  judgment  against  the  plaintiff 
^Vira  of dollars  and  his  costs  herein. 

^^SWER    ADMITTING    FACTS    ALLEGED    AND    DENYING 
CONCLUSIONS  OF  LAW. 

Comes  now  the  defendant  in  the  above  entitled  action  and 
for  answer  to  the  plaintiff's  petition  alleges ; 

That  it  admits  each  and  every  allegation  of  fact  contained 
in  the  plaintiff's  petition,  and  denies  the  conclusions  of  law 
stated  therein. 

Wherefore  the  defendant  asks  judgment  for  costs,  and  for 
the  dismissal  of  plaintiff's  petition.^ 


HI 


758.    WANT  OF  JURISDICTION,  AND  PLEADING  TO  MERITS. 

Defendant  for  answer  to  the  petition  of  plaintiff  states  that 
this  court  has  no  jurisdiction  of  said  alleged  cause  of  action  set 

In  an  action  upon  a  supersedeas  bond  against  the  principal  and  sure- 
ties thereon,  a  legal  claim  due  from  the  plaintiff  to  such  principal  may 
be  pleaded  as  a  set-off.     Van  Etten  v.  Kosters,  48  Neb.  152. 

Wliat  may  not  be  3et  up  as  oonnterclalm.  A  eause  of  action  accru- 
ing to  a  defendant,  for  damages  resulting  from  a  conspiracy  between  the 
plaintiff  and  another  to  bring  an  unjustifiable  suit  against  him,  and  the 
bringing  of  such  suit  in  pursuance  of  such  conspiracy,  cannot  be  set  up 
by  him  in  the  case  when  brought,  as  a  counterclaim  in  answer  to  the 
plaintiff's  demand.  First  National  Bank  of  Arkansas  City  v.  Hasie,  57 
Kan.  754. 

Damaires  to  defendant's  crop  by  plaintiff's  stock  cannot  be  set  up  as 
a  counterclaim  to  an  action  for  balance  due  on  a  book  account.  Christy 
▼.  Jones,  39  Kan.  183. 

Arerments  of  the  answer  held  not  sufficient  to  establish  a  counterclaim 
where  it  was  claimed  a  machine  sold  did  not  work  satisfactorily.  Mc- 
Cormick  Harvesting  Machine  Co.  v.  Gustafson,  54  Neb.  276. 

After  the  dismissal  by  the  plaintiff  of  his  canse  of  action,  if  the  de- 
fendant insists  upon  a  trial  of  his  set-off  or  counterclaim,  the  plaintiff 
may  make  any  legal  defense  to  such  set-off  or  counterclaim,  and  to  that 
end  may,  in  the  discretion  of  the  court,  be  allowed  to  file  ])roper  plead- 
ings presenting  such  defense.     Sale  v.  Bugher,  24  Kan.  311. 

»Form  in  Kingfisher  Board  of  Education  v.  Co.  Commissioners,  14 
Okla.  322. 
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ANSWER. 

forth  in  plaintiff's  petition,  for  the  reas 
showing  lack  of  jurisdiction). 

For  further  answer  to  the  petition  c 
defendant  (set  out  defenses  defendant  ^ 
merits).** 

759.  SEPARATE  ANSWER  BY  OXE  OF  TV 

ANTS. 

Defendant  E.  F.,  for  his  separate  ans 
tion  (or  complaint),  herein  states  (set  ou 

760.  ANSWER  BY  DEFENDANT  SUED  BY 
Defendant,  A.  B.,  called  in  the  peti 

mons  in  this  action  X.  Y.,  for  answer 
action  states:  (set  out  defense). 

761.  ANOTHER  FORM. 

Defendant  for  answer  to  the  petition  o 
states  that  his  true  name  is  C.  D.  and  th 
known  hy  that  name,  and  not  by  the  na 
name  he  has  been  sued  as  defendant  in 

0  Want  of  JuTisdiotion  of  the  person  of  def  c 
well  aft  matters  in  bar,  must  be  pleaded  by  ans 
pearinff  on  the  fac*e  of  the  record.     Burlington 
ment  v.  Moore,  52  Neb.  719. 

I'nder  the  provisions  of  the  Ckxle  of  Xeb.  it 
distinct  defense  any  facts  not  disclosed  by  th( 
appears  that  the  court  has  not  acquired  jurie 
the  defendant  or  the  subject  of  the   action. 
Ass*n  V.  Peterson,  41  Xeb.  897;  Hurlburt  v.  Pal 

Where  the  want  of  jurisdiction  does  not  apji 
record,  it  may  be  pleaded  with  other  defenses 
V.  Kimsey.  74  Xeb.  014;  Baker  v.  Union  Stock  1 
801. 

The  filing  of  an  answer  to  the  merits  of  th< 
special  plea  to  jurisdiction,  and  amounts  to  ; 
the  case  for  all  purposes.  Winfield  Xational 
Okla.  493. 

Objection  to  the  name  by  which  the  plai: 
cannot  l>e  raised  by  an  objection  to  the  jurisdic 
V.  Jennings,  78  Neb.  462;  Smelt  v.  Knapp,  10  ] 
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FORMS  APPLICABLE  TO   VARIOUS  ACTIONS. 

7M.    ANSWER  BY  CORPORATION  ADMITTING  CORPORATE  EX- 
ISTENCE. 

Defendant  A.  B.  &  Co.  for  answer  to  the  petition  of  plaintiff 
herein  admits  that  it  is  a  corporation  organized  under  the  laws 
of  the  State  of 

Defendant  further  answering  states  (or  denies)  (set  out  de- 
fense). 

763.  ANSWER  ADMITTING  INCORPORATION  AND  GENERAL  DE- 

NIAL. 

Now  comes  the  defendant,  in  the  above  entitled  cause,  and 
for  answer  to  the  petition  liled  by  the  plaintiff  admits  that  it 
is  a  corporation  organized  under  and  by  virtue  of  the  laws  of 

the  State  of ,  and  that  it  is  operating  certain  lines  of 

railroad  in  the  State  of 

Further  answering  the  said  petition,  the  defendant  denies 
each  and  every  allegation  therein  contained.^ 

764.  ANSWER    BY   CORPORATION   DENYING   CORPORATE    EX- 

ISTENCE. 

Defendant,  designated  in  the  petition  herein  and  sued  as 
A.  B.  &  Co.,  a  corporation,  denies  that  it  is  a  corporation. 
( Affidavit. )« 

7  Form  in  Koenig  v.  C.  B.  &  Q.  Ry.  Co.,  27  Neb.  690,  702. 

»  A  greneral  denial  does  not  place  in  issne  the  pleaded  existence  of  a 
corporation.  Fletcher  v.  Co-operative  Publishing  Co.,  58  Neb.  511;  Die- 
trichs  V.  Lincoln  &  Northwestern  R.  R.  Co.,  1.3  Neb.  43 ;  National  Life  Ins. 
Co.  V.  Robinson,  8  Neb.  452. 

A  denial  that  the  relator  "is  a  corporation  duly  organized  under  the 

laws  of  the  State  of "does  not  put  in  issue  the  relator's  corporate 

existence.  State  ex  rel.  v.  Board  of  County  Commissioners  of  Cass 
County,  53  Neb.  767. 

A  denial  that  plaintiff  "is  a  corporation  duly  organized  as  a  national 

bank  under  the  act  of  Congress  of ,  or  any  other  act"  does  not 

put  in  issue  the  plaintiff's  corporate  existence.  First  Nat.  Bank  of 
Plattsmouth  v.  Gibson,  60  Neb.  767. 

Want  of  power  to  make  a  contract  upon  which  a  corporation  is  sued, 
where  such  incapacity  does  not  appear  from  the  petition,  cannot  be  raised 
under  a  general  denial.     Royal  Fraternal  Union  v.  Crosier,  70  Kan.  85. 

Poreign  corporation  doing  business  in  state.  In  order  that  a  defend- 
ant sued  by  a  foreign  corporation  may  avail  himself  of  tlie  bar  provided 
by  the  General  Statutes  of  Kan.  it  must  be  pleaded  and  must  appear 
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FORMS  APPLICABLE  TO  VARIOUS  ACTIONS. 

766.  ANSWER  BY  GUARDIAN  OF  AN  INFANT. 

Defendant  A.  B.,  an  infant  tinder  the  age  of years, 

by  X.  Y.  his  guardian  (or  next  friend)  for  answer  to  the  peti- 
tion of  plaintiff  herein  states  (set  out  answer). 

767.  ANSWER  BY  GUARDIAN  OF  AN  INSANE  PERSON. 
Defendant  C.  D.,  a  person  of  unsound  mind  (or  an  insane 

person)  by  X.  Y.  his  guardian,  for  answer  to  the  petition  of 
plaintiff  herein  states  (set  out  answer) . 

768.  ANSWER  PLEADING  STATUTE  OF  LIMITATIONS. 
Defendant  for  answer  to  the  petition  of  the  plaintiff  filed 

herein  states  that  the  cause  of  action  set  forth  in  said  petition 
did  not  accrue  within years  next  before  the  commence- 
ment of  this  action." 

»  The  statute  of  limitations  as  a  defense  where  it  does  not  appear  on 
the  face  of  the  pleadings,  must  be  pleaded.  Croan  v.  Baden,  73  Kan.  364; 
Reed  v.  Humphrey,  69  Kan.  155 ;  Chellis  v.  Coble,  37  Kan.  .>.58 ;  Parker 
V.  Berry,  12  Kan.  276;  Dufrene  v.  Anderson,  67  Neb.  136;  Hobson  v. 
Cummins,  57  Neb.  611 ;  Eayrs  v.  Nason,  54  Neb.  143;  Hanna  v.  Emerson, 
45  Neb.  708;  Atchison  &  Nebraska  R.  R.  Co.  v.  Miller,  16  Neb.  061; 
Heaves  v.  Turner,  20  Okla.  492;  Betz  v.  Wilson,  17  Okla.  383. 

The  time  when  the  statute  begran  to  run  must  be  definitely  stated 
and  the  mere  allegation  that  the  action  is  barred  is  not  sufficient. 
Barnes  v.  McMurtry,  29  Neb.  178;  Scroggin  v.  National  Lumber  Co.,  41 
Neb,  195. 

The  statute  of  limitations  of  a  foreign  state  must  be  alleged  and 
proven  to  be  available  as  a  defense.  Richardson  v.  Mackay,  4  Okla.  328; 
Minneapolis  Harvester  Works  v.  Smith,  36  Neb.  616. 

The  plea  is  a  personal  privilege  of  the  debtor.  Neill  v.  Burke,  81 
Neb.  125. 

The  plea  of  the  statute  of  limitations  cannot  be  interposed  by  the 
holder  of  a  tax  title,  to  a  note  {xnd  mortgage  not  barred  at  the  commence- 
ment of  the  action  against  the  original  mortgagor.  Ordway  v.  Cowles, 
45  Kan.  447. 

The  plea  of  the  statute  is  not  a  technical  confession  and  avoidance. 
Webber  v.  Ingersoll,  74  Neb.  393. 

Where  a  party  pleads  an  exception  to  toll  the  statute  of  limitations, 
a  general  denial  puts  him  upon  his  proof  as  to  such  allegations.  Theis 
V.  Board  of  County  Com'rs,  22  Okla.  333 ;  Miller  v.  Baier,  67  Kan.  292. 

A  party  who  pleads  a  shorter  period  of  limitation  than  the  one  appli- 
cable to  the  case  will  be  held  to  have  waived  the  benefit  of  the  longer 
and  correct  one  which  might  have  been  pleaded.  Downey  v.  Atchison, 
Topeka  and  Santa  Fe  R.  R.,  60  Kan.  499. 
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769.  BY  CORPORAT] 

STATUTE  OF 

1.  Defendant  fo 
that  it  admits  it  is  \ 
the  State  of 

Defendant  for  fu 
denies  each  and  eve 

Wherefore  defen< 
dismissed  hence  wit 

2.  And  for  a  fu 
defendant  states  tli 
herein  by  reason 
plaintiff's  petition,  < 
accrued  to  plaintiff 
her  petition. 

Wherefore,  defen< 
in  plaintiff's  petitio; 
itations;  and  det'eni 
dismissed  hence  wit 

770.  ANSWER  PLEA 
Defendant  for  an 

at  the  time  of  the  ir 

nature  of  cause  of  a 

the  age  of  twenty-OB 

Wheretore,  etc. 

771.  ANSWER  PLEA 
Defendant  for  am 

states  that  the  contr 
said  cause  of  action 
goods,  wares  and  me 
upwards,  and  that  i 
any  memorandum  si 
nothing  was  paid  as 
part  payment,  and  t 
actually  received  an 
Wherefore,  etc.^'* 
10  The  statute  of  f rai 
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TO   VARIOUS   ACTIONS. 
?IACT    NOT    TO    BE    PERFORMED 

ne  petition  of  the  plaintiff  states 
forth  in  the  petition  of  plaintiff 
to  be  performed  within  one  year 
d  that  said  contract  was  not  in 
nemorandum  or  note  thereof  in 
ant,  the  party  to  be  charged,  or 
fully  authorized. 

X:UTIOX   OF   INSTRUI^IENT   SUED 

made,  executed  or  delivered  the 
nt  sued  upon). 


FTORITY  OF  AGENT  AS  ALLEGED 

1   was  acting  as  superin- 

that was  given  any  power 

jfendant  as  superintendent  or  to 
capacity  whatever. 


iction  is  based  upon  a  contrndt  which 
?n,  84  Neb.  520 ;  Riiff  v.  Riibe,  08  Neb. 

ract  was  not  to  be  performed  within 
i.  Kelley,  10  Kan.  228. 
of  written  instruments  are  taken  as 
(I.     Civil  Code  of  Kan.  sec.  110,  Gen. 
p.  Laws  of  Okhi.  1909,  sec.  564g;  Rock 
mount  Town  Co.,  51  Kan.  394. 
tion  of  a  written  instrument  puts  the 
xecution.     Montjfonieiy  v.  K.  C.  Road, 
rliardt,  .iT  Kan.  ;J08. 
will  be  taken  as  true  unler^s  reritied 
1909,  sec.  570.3 ;  Conip.  Laws  of  Okla. 
Ldm>,  20  Kan.  195;  McCabe.  etc.  Con. 
mm  V.  Kennedy,  21  Kiin.  141. 
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FORMS  APPLICABLE  TO  VARIOUS  ACTIONS. 

777.     ANOTHER  ACTION  PENDING. 

Defendant  for  answer  to  the  petition  of  plaintiff  filed  herein 
states  that  at  the  time  of  the  filing  and  commencement  of  this 
action,  that  another  action  between  the  same  parties,  and  for 
the  same  cause  of  action  as  alleged  in  the  petition  filed  herein 

was  pending  in  the court  of  the  State  of and 

that  it  has  not  been  dismissed,  nor  disposed  of  by  said  court  in 
any  manner  and  is  still  pending  in  said  court. 

Wherefore  defendant  prays  that  plaintiff's  petition  be  dis- 
missed and  that  the  defendant  may  go  hence  with  his  costs. 

778.     FORMER  RECOVERY. 

The  defendant,  answering,  says  that,  at  the   .* term 

of  the   circuit  court  for  the  county  of    ,  the 

plaintiff  recovered  judgment  against  the  defendant  for  . . 

dollars  damages,  and dollars  for  costs ;  and  that  said 

judgment  was  rendered  upon  the  same  cause  of  action  men- 
tioned in  plaintiff's  petition. 

Wherefore,  etc.'® 

admission  of  the  sale  and  delivery  of  goods  as  alleged  in  the  petition,  and 
n  plea  of  payment.     Ketelman  v.  Chicago  Brush  Co.,  65  Neb.  429. 

What  constitutes  accord  and  satisfaction.  McKinnon  v.  Holden,  S.) 
Neb.  406;  Matheney  v.  El  Dorado,  82  Kan.  720. 

i«  The  party  must  aver  in  his  answer  in  what  court  the  Judgment 
was  rendered,  and  plead  facts  showing  that  the  recovery  was  upon  the 
same  subject-matter  and  between  tlie  same  parties,  or  their  privies,  as 
the  suit  in  which  the  defense  of  res  ad  judicata  is  made,  and  that  the 
}udg:ment  is  in  full  force.  Thomas  v.  Tliomas,  33  Neb.  373;  Monroe  v. 
Reid,  46  Neb.  316;  Benz  v.  Hines,  3  Kan.  386;  Dixon  v.  Caster,  65  Kan. 
739. 

The  defense  of  res  Judicata  is  only  available  as  to  matters  actually 
in  issue  and  determined  in  the  former  suit.  Douglas  v.  Smith,  7o  Neb. 
169;  Stete  ex  rel.  v.  Cornell,  52  Neb.  25. 

Answer  setting  up  defense  of  res  Judicata  held  su£Scient  in  Cownn 
v.  Maxwell,  27  Okla.  87. 

Where  certain  facts  were  pleaded  as  a  defense  in  an  action,  and  a  Unal 
judgment  was  rendered  therein,  necessarily  deciding  the  merits  of  such 
defense,  the  same  facts  cannot  again  be  the  basis  of  an  action  between 
the  same  parties,  arising  out  of  the  same  transaction,  though  in  the 
former  action  the  facts  were  pleaded  as  a  defense  only,  and  no  claim  was 
made  thereon  for  affirmative  relief.    Bierer  v.  Fretz,  37  Kan.  27. 
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FORMS   APPLICABLE  TO   VARIOUS   ACTIONS. 

raa.   offer  by  defendant  to  compromise. 
To  C.  D.,  plaintiflE  herein : 

Defendant  states  that  he  is  willing  to  allow  judgment  to 
be  taken  against  him  in  the  above  entitled  cause  for  the  sum 
of dollars. 

7M.    ANOTHER  FORM— WHERE  RIGHT  TO  POSSESSION  OF  PER- 
SONAL PROPERTY  IS  IN  DISPUTE. 

To  C.  D.,  plaintiff  herein : 

Defendant  states  that  he  is  willing  and  offers  to  allow 
judgment  to  be  entered  against  him  in  the  above  entitled 
cause  as  follows : 

That  the  plaintiff  be  given  the  possession  of  the  following 
property  (describe  the  property  which  defendant  offers  to 
allow  plaintiff  to  take). 

784.     PLAINTIFF'S  ACCEPTANCE  OF  OFFER  OF  COMPROMISE. 
To  E.  F.,  defendant  herein : 

Plaintiff  states  that  the  offer  of  defendant  C.  D.  in  the 
above  entitled  cause,  to  allow  judgment  to  be  entered  against 

him  in  the  sum  of dollars,  which  offer  was  served  upon 

plaintiff  on  the day  of ,  19. .,  will  be  accepted 

by  the  plaintiff  and  is  by  this  writing  accepted  by  the  plain- 
tiff and  judgment  in  said  cause  will  be  asked  for  the  amount 
specified  in  said  offer. 

7C5.    OFFER  TO  LIQUIDATE  DAMAGES. 
To  CD.,  plaintiff  herein: 

You  are  hereby  notified  that  if  I  fail  in  my  defense  in 
the  above  entitled  cause  of  action  wherein  you  claim  damages 
and  the  court  or  jury  shall  find  that  you  are  entitled  to  dam- 
ages in  said  cause,  then  the  damages  in  said  action  may  be 
assessed  at  the  sum  of dollars. 

786.     ACCEPTANCE  OF  OFFER  TO  LIQUIDATE  DAMAGES. 
To  E.  F.,  defendant  herein : 

You  are  hereby  notified  that  your  offer,  served  upon  me 

under  date  of day  of ,  19. .,  in  which  you  offer 

to  allow  the  damages  in  the  above  entitled  cause  to  be  as- 
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AKSWEBS  nr  PABTICXTLAB  ACTIONS  ALFHA- 
BETICALLT  CLASSIFIED. 

CHAPTER  LXVI. 

ACCOUNT. 

787.  General  denial  and  plea  of  accord  and  satisfaction. 

788.  Answer  setting  up  breach  of  warranty. 

789.  Answer  setting  up  special  defense  of  violation  of  ordinance  pro- 

viding ior  license  tax  and  defense  of  violation  of  .state  statute 
relating  to  trusts. 

787.     GENERAL  DENIAL  AND  PLEA  OF  ACCORD  AND  SATISFAC- 
TION. 

Defendant  for  answer  to  the  petition  of  plaintiff  filed 
herein  denies  each  and  every  allegation  therein  contained. 

For  further  answer  defendant  states  that  on  the day 

of ,  19. .,  he  assigned  to  the  plaintiff  a  policy  of  insur- 
ance which  the  plaintiff  received  in  full  satisfaction  and  pay- 
ment of  said  demand  against  defendant. 

Wherefore,  ete.^ 

1  Verifled  denial.  The  correctness  of  any  account  duly  verified  by 
affidavit  of  the  party,  his  agent  or  attorney,  shall  be  taken  as  true  unless 
the  denial  of  the  same  be  verified  by  the  affidavit  of  the  party,  his  agent 
or  attorney.  Civil  Code  of  Kan.  sec.  110;  Gen.  Stat.  Kan.  1909,  sec.  6703; 
Comp.  Laws  of  Okla.  1909,  sec.  5648;  Gray  v.  Bryant,  46  Kan.  43. 

Where  there  is  no  allegation  in  a  pleading  of  the  correctness  of  a 
verified  account  attached  thereto,  there  can  be  no  denial  thereof,  and  the 
amount  is  at  issue  under  the  general  denial.  Haldeman  v.  Johnson,  8 
Kan.  App.  473. 

An  answer  which  does  not  question  the  correctness  of  a  verified  account 
as  set  forth  in  the  petition,  but  which  sets  up  an  affirmative  defense  is 
not  required  to  be  verified.  It  is  only  the  correctness  of  a  duly  verified 
account  that  an  unverified  answer  admits.  Sawyer,  etc.  Lumber  Co.  v. 
Champlain  Lumber  Co.,  16  Okla.  90. 

The  fact  that  a  verified  account  sued  on  and  set  out  in  the  petition  is 
not  denied  by  a  verified  affidavit  of  the  defendant  does  not  preclude  the 
latter  from  interposing  any  defense  pleaded  in  the  answer  which  does  not 
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ANSWEKS    IX 

788.  ANSWER  SETTING  UP 
Comes  now  the  defendai 
tiff's  petition  admits  that 
organized  under  the  laws  c 
the  defendant  is  a  corpon 
the  State  of  Nebraska  and 
ness  at  W.  W.,  Nebraska. 

involve  a  denial  of  the  reasonab] 
tied  account,  or  the  correctness 
shown  in  defense  of  the  action  t 
for  items  of  work  done  set  out  i; 
\m»  been  paid.  Lucas  v.  Board  < 
67  Kan.  418. 

Where  a  petition,  in  an  actio 
fendant  does  not  seek  to  den^  t 
alleges  in  his  answer  that  the 
brought,  it  is  not  error  for  the  c 
evidence  to  show  that  the  suii 
answer  was  not  properly  verifi< 
v.  Johnson,  44  Kan.  666. 

The  affidayit  denying  the  c( 
quired  by  statute,  which  is  ma 
the  reasons  wliy  it  is  not  made 
set  forth  such  reasons  it  is  insu 
rectncKS  of  the  account.     County 

Consistent  defenses.  An  ans 
ices  which  contains  a  general  d< 
and  avers  that  tlie  charges  in  tl 
unjust  docs  not  present  incons 
Neb.  232. 

In  an  action  for  the  price  of  g 
uleutly  induced  to  sign  what  pu 
by  the  plaintitf,  on  the  false  rep 
the  slipulations  previously  agre 
phiced  in  defendant's  hands  fo: 
chased  by  him,  is  not  inconsiste 
ercd  to  defendant  were  not  of  t 
defendant  cannot  be  compelled  t< 
Jewelry  Co.,  70  Kan.  145. 

Where  an  action  is  brought  oi 
ing,  and  the  execution  of  the  t 
it  is  not  error  for  the  court  to  r 
evidence  tending  to  show  that  s 
the  plaintiff  is  not  the  real  p 
pleaded.     Le.«>h  v.  Meyer,  03  Ka 
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ACCOUNT. 

2.  Defendant  admits  that  on  or  about  the day  of 

,  19. .,  the  defendant  purchased  of  and  from  the  plain- 
tiff a  bill  of  goods,  to- wit,  flour ;  that  the  said  flour  was  sold 

to  defendant  by  plaintiff,  the  price  of  which  was    

dollars.  But  at  the  time  of  said  sale  and  before  the  same 
was  consummated  the  plaintiff,  by  its  agent,  stated  and 
represented  and  warranted  to  the  defendant  that  the  afore- 
said flour  was  first-class  and  equal  to  the  brand  of  flour 
which  defendant  was  selling  at  that  time,  and  which  said 
brand  of  flour  was  first  class.  That  defendant,  relying  on 
the  aforesaid  statements  and  representation  so  made  by 
plaintiff,  purchased  the  aforesaid  flour,  and  agreed  to  pay 
the  sum  of dollars  therefor  in  case  flour  was  as  repre- 
sented; and  by  reason  of  the  aforesaid  warranty  of  plaintiff, 
defendant  was  induced  to  accept  said  flour,  and  place  it  upon 
the  market,  and  to  retail  the  same  to  its  customers. 

3.  That  the  aforesaid  representations  made  by  plaintiff  as 
to  the  quality  of  the  said  flour  purchased  were  not  true,  but 
that  said  flour  was  of  an  inferior  grade  or  quality  and  bf 
entirely  different  quality  from  that  which  defendant  agreed 
to  purchase  from  plaintiff,  and  of  but  little  value,  and  wliicli 
plaintiff  agreed  to  furnish  defendant,  and  that  said  flour  pur- 
chased from  plaintiff  was  wholly  unfit  for  use. 

4.  That  it  notified  plaintiff  that  said  flour  was  not  flour 
as  plaintiff  represented  it  to  be,  and  returned  the  same  to 
plaintiff,  whereupon  the  plaintiff  represented  to  defendant 
that  it  had  changed  said  flour  for  a  better  quality,  and  re- 
turned to  defendant;  but  defendant  represents  the  fact  to 
be  that  plaintiff  did  not  change  all  of  said  flour,  whereupon 
defendant  returned  said  flour  to  plaintiff. 

5.  That  at  the  time  of  the  purchase  of  said  flour  from 
plaintiff  it  had  a  large  and  valuable  trade  in  flour  and  had 
the  confidence  of  all  its  customers  in  that  line  of  trade,  but 
that  by  reason  of  the  bad  quality  of  tlie  flour  purchased  from 
the  plaintiff,  and  believing  the  representations  of  plaintiff 
to  be  true,  and  having  sold  some  of  said  flour  and  rocoin- 
mended  it  to  be  as  good  quality  as  the  brand  of  flour  which 
it  had  been  selling  heretofore,  defendant  lost  its  retail  flour 
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ANSWERS  IN   PA 

trade,  to  the  very  great  dam 
dollars. 

6.  Defendant  further  repi 
to  the  defendant  in  the  sum  o: 
for  use  and  benefit  of  plain 
with  the  transaction  aforesai 

7.  Defendant  denies  each 
tiff's  petition  contained  not  1 

Wherefore,  by  reason  of  tl 
tiff  of  the  flour  aforesaid, 
fraud  of  plaintiff,  the  defen 

amount  of , .  dollars ;  an 

f endant  for  money  paid  out  f 
dollars.  Defendant  therefore 
lars  and  the  costs  of  this  suil 

789.  ANSWER  SETTING  UP  S] 
OF  ORDINANCE  PROV 
DEFENSE  OF  VIOLATI' 
ING  TO  TRUSTS. 

1.  The    defendant,    for    a 
plaintiff,  denies  the  truth  of 
plaintiff's  petition  contained. 

2.  The  defendant  denies  t 
plaintiff's  petition  contained 
petition  is  correct;  and  said 
count  is  not  true  or  correct,  a 
ness  of  the  same. 

3.  The  defendant,  for  a  : 
leges  that  at  all  times  in  tli 
there  was  and  now  is  in  fon 
an  ordinance  duly  enacted  I 
Ordinance  No.  4760  of  the 
**An  Ordinance  levying  a  li 
the  callings,  trades,  professioi 
fied  and  providing  for  the  cc 

lished ,  19. .,  a 

to  annexed  and  made  a  part 

2  Form  in  Reed  Bros.  &  Co.  v.  I 
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The  defendant  alleges  that  the  plaintiff  was  at  all  times  in 
his  petition  mentioned  engaged  in  the  business  of  selling 
coal,  and  was  a  dealer  or  jobber  in  coal ;  and  that  the  plain- 
tiff carried  on  said  business  in  the  city  of  K.  C,  W.  county, 
Kansas,  and  that  all  the  transactions  in  the  plaintiff's  peti- 
tion mentioned  and  all  the  coal  alleged  in  plaintiff's  said  peti- 
tion and  the  account  thereto  annexed  which  was  at  any  time 
sold  or  delivered  to  the  defendant  was  sold  and  delivered 
to  said  defendant  in  the  city  of  K.  C,  Kansas,  and  that  not- 
withstanding the  fact  that  said  plaintiff  was  a  dealer  and 
jobber  in  coal  and  engaged  in  said  business  in  the  city  of 
K.  C,  Kansas,  at  all  times  in  the  plaintiff's  petition  men- 
tioned, said  plaintiff  did  not  take  out,  procure  or  have  at 
any  time  any  license  from  the  city  of  K.  C,  Kansas,  to  en- 
gage in  any  business  in  said  city,  and  did  not  pay  to  said 
city  any  occupation  tax  to,  engage  in  any  business  in  said 
city,  and  did  unlawfully  engage  in  the  business  and  trans- 
actions aforesaid,  in  the  city  of  K.  C,  Kansas. 

4.    The  defendant,  as  a  further  defense,  alleges  that  at  all 
times  in  the  plaintiff's  petition  mentioned  and  at  the  time 
of  the  occurrence  of  all  the  transactions  in  the  plaintiff's  pe- 
tition mentioned,  and  ever  since  said  time,  the  plaintiff  was 
and  had  been  a  member  of  a  trust  organized  and  maintained^ 
by  certain  persons,  firms  and  corporations  for  the  purpose 
of  creating  and  carrying  out  restrictions  in  trade  upon  per- 
sons engaged  in  the  business  of  mining,  buying  and  selling 
coal  and  upon  the  full  and  free  pursuit  of  said  business,  and 
each  part  and  branch  thereof. 

J^ieit  said  trust  was  further  organized  and  maintained  at 
^imes  in  the  plaintiff's  petition  mentioned  for  the  pur- 
^P^3    of  increasing  and  controlling  the  price  of  coal  to  retail 
^al   <3ealers. 

Tliat  said  trust  was  further  organized  and  maintained  at 
all  tiroes  in  plaintiff's  petition  mentioned  for  the  purpose 
of  preventing  competition  in  the  sale,  purchase  and  transpor- 
tation  of  coal. 

'^^^'t  said  trust  was  further  organized  and  maintained  at 
^^^    "tirne  of  the  occurrence  of  all  the  transactions   in  the 
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of  the  plaintiff  with  the  defendant  referred  to  in  the  plain- 
tiff's petition  were  had  and  done  in  the  State  of  Kansas. 

The  defendant  alleges  that  all  the  transactions  referred  to 
in  the  plaintiff's  petition  w^hich  the'  defendant  had  with  the 
plaintiff  in  regard  to  the  sale  or  purchase  of  coal  at  any 
time  and  the  account  sued  upon  hy  the  plaintiff,  grows  out 
of  transactions  had  in  violation  of  the  provisions  of  chapter 
265  of  the  Laws  of  Kansas,  1897. 

Defendant  alleges  that  plaintiff  is  now  and  had  within  one 
year  next  preceding  the  date  of  the  commencement  of  this 
action,  been  guilty  as  a  principal,  directly  and  indirectly,  of 
a  violation  of  each  and  all  of  the  provisions  of  chapter  265 
of  the  Laws  of  Kansas,  1897,  entitled  **An  act  defining  and 
prohibiting  trusts,  providing  procedure  to  enforce  the  pro- 
visions of  this  act,  and  providing  penalties  for  the  violation 
of  the  provisions  of  this  act,"  published  March  12,  1897. 

5.  The  defendant,  for  a  further  defense  and  counter- 
claim, alleges  the  truth  of  all  the  matters  hereinbefore  set 
forth  in  this  answer  and  makes  the  same  a  part  of  his  cause 
of  action  as  though  here  set;^  forth  at  length,  and  further  avers 
that  he  was  and  is  damaged,  by  reason  of  the  organization, 
maintenance,  acts  and  conduct  of  said  trust  of  which  the 
plaintiff  was  a  member,  and  particularly  by  said  trust  in- 
creasing the  price  of  coal  and  preventing  the  defendant  from 
obtaining  coal  with  which  to  supply  his  customers  ai\d  carry 
on  his  business,  and  by  interfering  with  the  defendant  in  the 
conduct,  management  and  carrying  on  of  his  said  nusiness  in 

the  total  sum  of dollars,  for  which  sum  the  defendant 

prays  judgment  against  the  plaintiff. 

Wherefore,  the  defendant  prays  that  the  plaintiff  recover 
nothing  on  account  of  the  matters  alleged  in  his  said  peti- 
tion, and  that  the  defendant  have  and  recover  a  judgment  for 
dollars  against  the  plaintiff,  and  his  costs.^ 

«  Fnmi  form  in  record  in  Mayer  v.  Ilartman,  77  Kan.  788. 
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790.     Answer  denying  that  an   accour 
claim  for  money  due  defendant 

790.     ANSWER  DENYING  THAT  AX 
S.ETTING  UP  A  CLAIM  FOI{ 
And^now  comes  the  defendant 
tion  and  alleges  and  shows: 

I.  This  defendant  denies  eacl 
ment  in  plaintiff's  petition  contai 
as  the  same  is  hereinafter  express 
true. 

II.  Defendant  denies  that  th< 
between  plaintiffs  and  defendan 
fendant  ever  admitted  the  sum 
other  sum  to  be  due  from  defendf 

III.  Defendant  admits  that  he 
tiflfe,  as  a  bank,  that  he  deposil 
paper  with  said  bank,  that  in  tru 
are  indebted  to  this  defendant  in  a 

dollars.     That    **  exhibit 

made  a  •  part  of  this  answer,  sh 
of  money,  iirafts,  notes  and  aceou 
by  this  defendant  to  said  plaintiffs 

19. .,  to ,  19. .,  amo 

That  this  defendant  has  received  f 
times  during  said  time  divers  ^ 
the  aggregate  to  the  sum  of  $. . , 
justly  due  owing  and  unpaid  to  tl 
tiffs  after  all  credits  which  plain 
the  sum  of  $ which  remai 

Wherefore    defendant    demand 

plaintiffs  for  said  sum  of  $ 

tion.* 

1  Adapted  from  form  in  record  in  McK 
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CHAPTER  LXVIII. 


ASSAULT   AND   BATTERY. 


791.     Answer  setting  up  self-defense,  and  general  denial. 

702.    Answer  in  an  action  by  passenger  for  ejection  from  street  ear  for 

alleged  offer  of  counterfeit  money  for  fare. 
793.     Answer  setting  up  self-defense. 

791.     ANSWER  SETTING  UP  SELF-DEFENSE,  AND  GENERAL  DE- 
NIAL. ♦ 

The  defendant  for  answer  to  the  petition  of  the  plaintiff 
filed  herein,  alleges: 

1.     That  the  said  day  of ,  19..,  mentioned  in  the 

petition,  was  the  day  of  the  general  election  held  in  the  State 
of  Nebraska.  That  the  village  of  E.  C,  where  both  plain- 
tiff and  defendant  resided,  was  one  of  the  polling  places  of 
said  election..  That  at  said  election  in  said  village  there  was 
certain  opposition  made  at  the  polls  against  the  local  candi- 
date for  county  supervisor,  which  said  opposition  angered, 
provoked,  and  incensed  the  plaintiff  to  such  an  extent  that  he 
profanely  declared  his  ability  and  intention  to  whip,  thrasli 
and  lick  any  and  all  persons  who  participated  or  were  par- 
ticipating in  said  opposition.  That  said  plaintiff,  who  is  a 
large,  strong  and  muscular  man  and  a  common  brawler  and 
a  bully,  on  said  day  started  out  to  execute  his  threats  as 
aforesaid,  and  in  pursuance  thereto,  accosted  the  defendant, 
who  was  of  the  opposition  as  aforesaid,  and  declared  his  abil- 
ity and  intention  to  then  and  there  whip  him,  the  defendant. 
That  the  defendant  had  no  choice  left  in  the  matter  but  to 
defend  himself,  whereupon  the  plaintiff  and  defendant  had  a 
Hst  fight. 

That  in  said  altercation  the  defendant  used  no  more  force 
than  was  reasonably  necessary  to  protect  himself  against  said 
assault. 
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CHAPTER  LXIX. 

BANKS  AND   BANKING. 

794.  Answer  to  action  by  adminiatrator  of  the  deceased,  setting  up  pay- 
ment to  the  widow  and  children. 

794.  ANSWER  TO  ACTION  BY  ADMINISTRATOR  OF  THE  DE- 
CEASED, SETTING  UP  PAYMENT  TO  THE  WIDOW  AND 
CHILDREN. 

1.  That  it  denies  each  and  every  allegation  in  said  peti- 
tion contained,  except  such  as  are  hereinafter  admitted. 

2.  Further  answering,  said  defendant  says  that  it  admits 
it  is  a  corporation,  and  admits  the  decease  of  C.  W.  afore- 
said, and  admits  there  was  money  deposited  in  said  bank, 
but  which  did  not  belong  to  the  deceased,  and  that  said 
widow  and  children  drew  the  money  out  of  the  bank,  upon 
the  execution  of  a  requisite  bond  by  them  therefor. 

3.  Defendant  further  alleges  that  the  widow  and  children 
of  the  said  deceased,  to-wit,  Mrs.  — .  W.,  widow;  H.  R.  W., 
H.  W.  and  C.  W.,  were  the  sole  and  only  persons  who  owned 
the  money,  and  who  had  the  right  to  draw  the  same  from 
said  bank,  and  that  the  said  agent,  who  it  is  alleged  in  plain- 
tiff's  petition  drew  said  money,  was  duly  authorized  and  em- 
powered to  draw' such  money.  At  the  time  that  they  so 
drew  the  money  from  the  bank  no  executor  or  administrator 
had  been  appointed;  wherefore  they  had  the  lawful  right  to 
draw  said  money.  Defendant  further  alleges,  that  said  money 
was  exempt  from  appropriation  to  the  payment  of  any  of  the 
debts  of  the  said  C.  W.,  deceased.' 

I  Form  in  Wichita  National  Bank  v.  Maltby,  63  Kan.  567,  568. 

In  an  action  against  a  bank  for  money  deposited  by  the  plaintiff's 
iigent  to  his  own  account,  evidence  of  payment  by  the  defendant  on 
chec'kH  subsequently  drawn  by  such  agent,  in  good  faith,  relying  upon 
his  apparent  title  fo  said  fund,  is  inadmissible  under  a  general  denial. 
Such  fact  to  be  available  as  a  defense  must  be  specially  pleaded.  Cady 
V.  South  Omaha  Nat.  Bank,  46  Keb.  756. 
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BILLS  AND   NOTES. 

Wherefore  having  fully  answered  defendant  prays  to  be 
dismissed  with  his  costs  in  this  proceeding. 

A.  C. 
A.  C.  being  duly  sworn  on  his  oath  states  that  the  facts 
set  out  in  the  above  answer  are  true. 

A.  C. 
Subscribed  and  sworn  to,  etc.* 

796.  SAME— ANOTHER  FORM. 

Now  comes  the  defendant,  J.  W.  W.,  and  for  his  answer 
say^  that  he  never  executed  the  note  described  in  plaintiflF's 
petition,  and  never  authorized  any  person  to  sign  said  note, 
and  never  delivered  such  a  note  to  I.  B.  C,  or  any  other 
person  or  corporation  whatsoever. 

Affidavit.^ 

797.  GENERAL  DENIAL  IN  ACTION  ON  NOTE. 

Comes  now  the  said  defendant,  H.  K.,  and  for  his  answer 
to  the  plaintiff's  petition  herein  denies  each  and  every  alle- 
gation therein  contained. 


State  of ,      1 


County  of 

H.  K.,  of  lawful  age  and  being  first  duly  sworn,  deposes 
and  says:     That  he  is  acquainted  with  the  facts  set  forth 

1  Veriiled  denial.  In  order  to  put  in  issue  execution  of  the  note  and 
the  endorsement  thereon  a  denial  must  be  verified  by  the  affidavit  of 
tlie  party,  his  agent  or  attorney.  Gen.  Stat,  of  Kan.  1909,  sec.  6703; 
Comp.  Laws  of  Okla.  1909,  sec.  5648;  Cob.  Ann.  Stat,  of  Neb.  1911, 
sec.  1115. 

FaUure  to  deny  ezecntion  of,  under  oath  is  admission  of  execution. 
Ilardwick  v.  Atkinson,  8  Okla.  608 ;  Gay  lord  v.  Stebbins,  4  Kan.  35. 

A  veriiled  denial  of  the  ezecntion  of  a  promissory  note  is  sufficient 
to  put  in  issue  the  execution  as  well  as  alterations  of  indorsements  of 
credits  written  on  the  back  of  the  note  contemporaneously  with  its  exe- 
cution and  before  its  delivery.  Kurth  v.  Farmers  and  Merchants  State 
Bank,  77  Kan.  475. 

Execution  and  indorsement  thereon  of  a  note  is  admitted  where 
there  is  no  verified  denial.  Conunonwealth  Nat.  Bank  of  Dalls  v. 
Baughman,  27  Okla.  175. 

-Adapted  from  form  in  Capital  National  Bank  v.  Williams,  35  Neb. 
410. 
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BILLS  AND   NOTES. 

Verification. 

I,  T.  W.  H.,  being  duly  sworn,  say  that  I  am  the  attorney 
for  the  defendant,  T.  C.  Co.;  that  said  defendant  is  a  cor- 
poration organized  under  the  laws  of  the  State  of  Kansas; 
that  I  have  been  attorney  for  said  defendant  ever  since  its 
organization,  and  have  been  one  of  the  directors  of  said  T. 
C.  Co.  ever  since  its  organization,  and  am  familiar  with  the 
records  of  said  defendant;  that  I  have  read  the  second 
division  of  the  answer  filed  by  said  defendant  herein,  and 
know  the  contents  thereof,  and  that  I  believe  the  facts  stated 
therein  to  be  true;  that  said  T.  C,  Co.  has  at  all  times  had 
a  board  of  six  directors,  and  that  none  of  the  notes  set 
out  in  plaintiff's  petition  was  ever  authorized  by  said  board 
of  directors,  nor  by  a  majority  of  them,  nor  by  a  majority 
of  a  quorum  of  said  directors.* 

799.  ANSWER  BY  ONE  PARTNER  DENYING  THAT  NOTE  SUED 
UPON  WAS  EXECUTED  FOR  THE  BENEFIT  OF  THE 
PARTNERSHIP. 

And  by  way  of  first  defense  herein,  this  answering  de- 
fondant  avers  that  at  the  date  mentioned  in  plaintiff's  peti- 
tion, upon  which  date  plaintiff  claims  the  said  note  was  exe- 
cuted, this  answering  defendant,  together  with  defendant 
F.  H.,  were  a  copartnership  duly  organized  and  formed  under 
the  laws  of  the  State  of  Nebraska,  having  their  principal 

place  of  business  in  the  city  of ,  Nebraska,  and  were 

at  the  time  carrying  on  their  partnership  business.  That 
said  partnership  was  formed  for  the  sole  purpose  of  carry- 
ing on  the  general  business  of  wholesale  and  retail  dealers 
in  stoves,  farm  implements,  hardware,  and  other  goods  of  a 
like  character,  and  for  no  other  purpose  whatsoever;  and 
that  neither  of  the  partners,  by  terms  of  the  said  partner- 

-*  Form  in  Topeka  Capital  Co.  v.  Remington  Paper  Co.,  61  Kan.  6,  8; 
this  answer  was  held  a  sufficient  denial  of  the  execution  of  the  notes 
and  of  the  authority  of  the  agent  assuming  to  execute  them  for  the 
corporation,  and  that  it  cast  the  burden  of  proof  of  execution  and  the 
authority  of  the  agent  on  the  plaintiff. 

Porm  of  a^QSwer  alleging  the  signing  of  the   note,   not   as   an    in- 
dividual, but  as  secretary  of  a  corporation.     Janes  v.   Citizens  Bank," 
0  Okla.  546,  549. 
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plaintiff's  petition,  but  he  denies  that  on  or  about  the 

day  of ,  19. .,  or  at  any  other  time  before  or  subse- 
quent to  the  maturity  of  said  note,  the  said  II.  W.  P. 
transferred,  indorsed,  or  delivered  said  promissory  note  to 
the  plaintiff,  and  avers  that  the  same  was  not  indorsed  by 
the  said  H.  W.  P.,  and  that  the  plaintiff  is  not  the  holder 
or  owner  of  the  same,  and  that  the  said  H.  W.  P.  is  the 
real  party  in  interest  in  this  suit,  and  the  defendant  further 
denies  each  and  every  other  allegation  in  said  petition  con- 
tained.® 

801.     ALLEGATIONS  OF  WANT  OF  CONSIDERATION. 

And  defendant  further  says  that  on  the    day  of 

,  19. .,  the  V.  B.  and  S.  I.  held  a  note  of  defendant 

and  one  J.   G.  for  the  sum  of    dollars,  which  said 

note  was  then  and  for  a  long  time  had  been  due  and 
unpaid;  that  said  defendant  Z.  G.  was  surety  on  said  note; 
that  he  never  received  or  had  any  of  the  consideration  for 
which  the  same  was  made ;  that  thereupon  this  defendant  and 
the  said  V.  B.  and  S.  I.  entered  into  an  agreement  in  sub- 
stance as  follows,  to-wit:  It  was  agreed  that  the  V.  B. 
and  S.  I.  would  assign  the  note  held  by  it  as  aforesaid  to 
the  defendant,  and  that  said  defendant  should  then  permit 
the  said  V.  B.  and  S.  I.  to  bring  suit  thereon  in  the  name 
of  said  defendant  against  said  J.  G.,  and  in  his  name  to 
prosecute  the  same  to  judgment,  and  in  the  name  of  this 
defendant  to  prosecute  any  other  suit  necessary  and  ad- 
visable to  be  instituted  and  conducted  until  the  said  judg- 
ment should  be  finally  collected;  and  that  upon  the  collec- 
tion of  the  same,  that  this  defendant  would  pay  over  to  the 
said  V.  B.  and  S.  I.  any  and  all  moneys  that  might  come 
into  his  hands  by  reason  of  such  suit,  and  return  and  trans- 
fer said  promissory  note  back  to  said  bank;  and  that  said 
defendant  would  make,  execute,  and  deliver  to  said  V.  B. 
and  S.  I.  the  note  sued  on  herein  to  be  held  by  said  bank 
as  security  for  the  faithful  performance  of  the  contract 
aforesaid  on  the  part  of  this  defendant ;  and  defendant  avers 

•  Forni  in  Colby  v.  Parker,  .34  Neb.  510. 
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that  said  K.  T.  and  B.  Company  is  duly  incorporated  under 
the  lavrs  of  Kansas. 

3.  The  said  defendants  allege  that  while  they  made  and 
executed  their  notes  to  said  T.  K.  T.  and  B.  Co.  for  the 

aggregate  sum  of   dollars,  yet  they  received  of  said 

loan  only  the  sum  of   dollars,  being   dollars 

less  than  they  should  have  received,  the  said  defendant  never 
receiving  from  said  T.  K.  T.  and  B.  Co.,  or  from  the 
plaintiff  any  valid  and  suflScient  consideration  for  said  sum 
of dollars,  whereby  there  was  a  failure  of  considera- 
tion in  the  giving  of  said  notes. 

4.  Said  defendants  for  a  further  defense  allege  that  they 
have  paid  to  the  said  T.  K.  T.  and  B.  Co.,  and  to*  the  plain- 
tiff,  up  to   ,  19..,  on  account  of  the  money 

so   as  aforesaid   received,   the  full  sura   of    dollars, 

which  is  in  full  payment  of  the  principal  sum  actually  re- 
ceived from  said  T.  K.  T.  and  N.  Co.,  and  interest  thereon 
as  per  contract. 

5.  The  said  defendants  further  allege  that  the  said  plain- 
tiff ought  not  to  have  his  said  action  against  them  because 
they  say  that  said  notes  were  given  by  said  defendants  to 

the  said  T.  K.  T.  and  B.  Co.  for  the  loan  of dollars, 

and  no  more,  and  that  said  sum  of  $ w  as  for  com- 
mission and  interest  for ; .  years  at  the  rate  of 

per  cent,  per  annum. 

Wherefore  said  defendants  pray  judgment  that  they  may 
go  hence  without  day,  and  have  judgment  for  their  costs 
herein  laid  out  find  expended.** 

SOS.     ANSWER  SETTING  UP  DEFENSE  OF  USURY. 

The  defendant  further  avers  that  the  promissory  note  men- 
tioned in  the  second  defense  herein,  as  having  been  given  by 
this  defendant  and  one  J.  G.  to  the  V.  B.  and  S.  I.,  for 

the  sum  of dollars,  was  wholly  for  usurious  interest, 

that  accrued  to  said  V.  B.  and  S.  I.  upon  loans  of  money 
made  by  said  V.  B.  and  S.  I.  to  one  J.  0.,  and  for  which 
loans  this  defendant   became   and   was  security;  that   there 

»  Form  in  Frazier  v.  EbeneztT  Baptist  Church,  60  Kan.  404,  405. 
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of  the  note  sued  on,  the  C.  B.,  plaintiff,  held  the  note  made 

to  it  by  J.  A.  K.  for  the  sum  of   dollars ;  that  the 

said  note  was  an  excessive  loan  according  to  the  laws  of 
the  State  of  Oklahoma  in  consideration  of  the  amount  of 
capital  stock  of  said  bank,  and  that  in  May  preceding  the 
said  date,  the  said  W.  E.  L.  had  been  one  of  the  stock- 
holders of  said  bank,  and  had  sold  his  stock  to  some  other 
persons,  and  that  on  the  day  of  the  making  of  said  note  it  was 
agreed  by  the  said  L.,  the  said  C.  B.  and  the  said  defendants 
J.  E.  G.  and  W.  0.  J.,  that  if  the  said  defendants  would 

make  and  deliver  their  note  for  the  sum  of   dollars 

to  the  said  L.  that  he  would  deliver  the  same  to  the  C.  B., 
plaintiff,  and  that  he,  said  L.,  and  the  said  plaintiff  would 
transfer  to  the  said  W.  0.  J.,  the  said  note  of  J.  A.  K., 
allowing  him  to  collect  the  same  and  apply  the  collection 

of  the  same  to  the  payment  of  the  said  note  for    

dollars  to  be  made  by  these  defendants;  that  the  transfer 
of  the  said  K.  note  was  to  be  a  condition  precedent  to  the 
delivery  of  the  said  note  of  these  defendants  to  said  L. 
and  the  acquisition  thereof  by  the  plaintiff,  and  that  as  to 
this  agreement  plaintiff  was  fully  informed  and  well  knew 
that  in  pursuance  thereof  these  defendants,  on  the  date 
which  it  bears,  made,  executed  and  delivered  their  note,  the 
original  of  ** exhibit  A''  to  the  said  W.  E.  L.,  conditioned 
solely  upon  the  agreement  aforesaid,  to-wit:  that  the  said 
L.  should  transfer  the  same  to  the  C.  B.,  and  that  previous 
thereto  the  said  C.  B.  should  transfer  the  said  note  made 
by  J.  A.  K.  to  defendant,  W.  0.  J.,  for  collection  and  appli- 
cation upon  the  payment  upon  the  note  herein  sued  upon, 
and  that  this  the  plaintiff  was  thoroughly  informed  of  and 
well  knew;  that  in  violation  of  said  agreement  the  said  K. 
note  has  never  been  delivered  to  the  said  W.  0.  J.  and  the 
plaintiff,  though  often  requested  to  do  so,  has  failed  and 

instrument  is  unable  to  read.  Guthrie  &  Western  R.  R.  Co.  v.  Rhodes, 
19  Okla.  2L 

Illegal  sale.  The  defense  that  the  consideration  for  the  note  was  an 
illegal  sale  of  intoxicating  liquors  made  by  the  payee  to  the  maker 
is  an  affirmative  defense,  and  cannot  be  proved  under  a  general  denial. 
Dillon  V.  Darst,  48  Neb.  803. 
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therefore  the  consideration  for  the  making  of  the  note  here 
sued  on  failed,  and  that  all  of  these  matters  were  W( 
known  to  the  plaintiff. 

Wherefore  having  fully  answered  these  defendants  a 
that  plaintiff  take  nothing  by  reason  of  its  petition  and  th 
they  may  recover  their  cost  herein  laid  out.*® 

805.  ANSWER  ADMITTING  EXECUTION  OF  NOTE  ALLEGll 

TRANSFER  AFTER  MATURITY,  AND  WITHOUT  CONSl 
ERATION,  AND  TO  DEFRAUD  DEFENDANT. 

Defendant  admits  the  execution  of  the  note  sued  on 
this  action,  but  denies  that  the  said  note  was  sold  and  trai 
f erred  to  plaintiff  before  the  same  became  due,  but  tl 
on  the  contrary  the  H.  M.  W.,  the  original  payee  of  t 
said  note,  was  the  owner  of  the  same  at  the  time  of 
maturity,  and  that  the  same  was  transferred  to  plaint 
without  consideration  and  for  the  purpose  of  cheatii 
wronging  and  defrauding  this  defendant.** 

806.  ANSWER    ADMITTING    EXECUTION,    DENYING    NEGOT] 

BILITY  SETTING  UP  TRANSFER  WITHOUT  CONSIDER 
TION,  AFTER  MATURITY,  AND  BREACH  OF  WARRANT 

Now  coines  the  said  defendant,  W.  H.  B.,  and  for  ] 
answer  to  the  petition  of  plaintiff  filed  herein  says : 

1.  He  admits  the  execution  of  the  note  set  up  in  pla 
tiff's  petition;  and  also  that  the  plaintiff  is  a  corporatic 
but  denies  each  and  every  other  allegation,  statement  a 
averment  therein  contained. 

JO  From  form  in  record  in  Citizens  Bank  of  Wakita  v.  Garnett, 
Okla.  200. 

»iPorm  In  Bank  of  Commerce  v.  Schlegel,  66  Kan.  50fl.  The  petit 
in  this  case  alleged  the  execution  of  the  note,  its  indorsement  in  bh 
and  transfer  to  plaintiff,  and  the  reply  to  the  answer  being  a  gene 
denial  the  burden  of  proof  was  upon  defendant. 

Any  set-off  to  a  promiraory  note  which  would  have  been  good  betw 
oripnal  parties  may  be  pleaded  against  an  indorsee  who  acquires 
after  maturity,  as  he  takes  it  subject  to  any  set-off  which  the  ma 
had  against  any  prior  holder.  Wilbur  v.  Jeep,  37  Neb.  604;  Davis 
Neligh,  7  Neb.  78. 

Ponn  of  answer  admitting  execution  of  note,  denying  that  plain 
purchased  before  ipaturity,  and  setting  up  a  breach  of  warrai 
Farmers  &  Merchants  Bank  v.  Upham,  37  Neb.  417. 
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and  that  after  a  fair  and  honest  trial  of  said  machine  this 
defendant  returned  the  said  machine  to  said  J.  E.  H.  & 
Co.  and  demanded  of  them  his  notes  which  he  had  executed 
to  said  J.  E.  H.  &  Co.  for  said  machine. 

Wherefore,  this  defendant  prays  judgment  against  the  said 
plaintiff  for  costs  of  suit.^^ 

807.  ANSWER  ALLEGING  THAT  THE  CONTRACT  FOR  WHICH 
THE  NOTE  WAS  GIVEN  WAS  A  WAGERING  CONTRACT 
AND  THAT  THE  NOTE  WAS  GIVEN  FOR  A  LOSS  IN 
TRADING  IN  OPTIONS. 

Defendant,  for  answer  and  defense,  herein  complains  of 

the  plaintiffs  and  says  that  heretofore,  on  the   day 

of    ,   19..,   plaintiffs  were   commission  merchants  in 

C,  Illinois;  that  plaintiflfe  at  said  time,  in  the  firm  name  of 
N.  H.  W.  &  Co.,  dealt  and  traded  in  what  are  known  as 
options,  on  'change,  in  Chicago,  in  grain,  by  selling  and  buy- 
ing in  market  on  'change  certain  grain  for  future  delivery, 
when  in  fact  no  delivery  was  ever  intended  or  demanded, 
and  no  grain  was  bought  or  sold,  or  intended  to  be;  that 
on  said  date  defendant  took  an  option  of  said  plaintiffs  on 
grain  as  aforesaid  for  future  delivery,  when  in  fact  no  de- 
livery was  ever  intended  or  demanded  and  no  grain  was 
bought  or  sold,  or  intended  to  be ;  that  the  whole  transaction 
was  a  venture  and  speculation  on  margins,  depending  for 
profit  or  loss  on  the  fluctuations  of  the  market,  and  purely 
a  fictitious  and  gambling  transaction;  that  in  such  and  said 
transaction  no  consideration  was  received;  that  the  said 
note  sued  upon  herein  was  given  for  loss  in  so  trading  in  said 
options,  at  said  time  as  aforesaid,  and  is  without  considera- 
tion and  wholly  void,  which  plaintiffs  well  knew,  in  viola- 
tion of  the  law  and  contrary  to*  public  policy.  ^^ 

808.    ANSWER  PLEADING  PAY2HEXT. 

Defendant  for  his  answer  admits,  that  he  executed  and 
delivered  to  said  plaintiff  the  note  sued  on,  as  in  plaintiff's 

12  Form  in  State  Savings  Association  v.  Barber,  35  Kan.  488,  490. 
Form  ot  answer  setting  up  special  defense  of  breach  of  conditions  of 
contract  made  when  note  was  executed.     Clapham  v.  Storm,  36  Neb.  499. 
18  Form  in  Sprague  v.  Warren,  26  Neb.  326. 
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dei'endauts,  uud  is  in  fraud  of  their  rights, 
hanged  and  assigned  to  the  plaintiff  for  the 
eventing  theiu  from  pleading  thereto  a  failure 
m  and  other  equitable  defenses  existing  against 
vor  of  these  defendants;  that  by  reason  of  said 

is  material  and  fraudulent  upon  the  rights 
idants,  said  note  has  become  and  is  al)solutely 


ALLEGING  THAT  NOTE  WAS  GIVEN   FOR  LAND 
PLAINTIFF     WAS     HOLDING     IN     EXCESS     OF 
r  ALLOWED  HIM. 

state:  That  the  supposed  promissory  note 
a  in  the  petition  mentioned  was  for  the  i)ay- 
•ight  to  possession  only  of  a  certain  tract  of 
id  being  in  the  Choctaw  Nation,  I.  T.,  more 
ascribed  and  known  as  the  **S.  C."  or  the  old 
;  the  same  being  located  about  two  miles  north 
ition,  I.  T.  That,  at  the  time  plaintiff  sold  de- 
light to  possession  to  said  tract  of  land,  the 
10  right,  title,  or  interest  in  and  to  said  tract 
the  possession  thereof,  but  that  the  said  tract 
ged  in  common  to  the  C.  and  C.  Tribes  of 
hat  plaintiff  was  a  trespasser  on  the  said  tract 
at  plaintiff,  being  a  citizen  of  the  C.  Nation 
•  of  the  C.  Tribe  of  Indians  and  entitled  to 
llotment  of  lands,  he  at  that  time  held  more 
ssession  than  he  was  by  law  allowed,  and  this 
f  of  land  was  in  excess  of  his  share  of  allot- 

of  his  allotment;  he  then  and  there  holding 
)lation  of  the  law,  as  against  thefe  defendants, 
ieml)ers  of  the  C.  Tribe  of  Indians.^^ 

DF  MARRIED  WOMAN  AVERRLXO  THAT  SHE  DID 
?N  WITH  INTENTION  TO  CHARGE  SEPARATK 
,  AND  THAT  SHE  HAS  NO  SEPARATE  ESTATE. 

E.  T.  M.,  one  of  the  defendants  in  the  above 


n  V.  Newton  City  Bank,  32  Kan.  518. 
lbs  V.  Miller,  24  Okla.  576. 
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known  to  said  plaintiflf;  that  on  the and . .  days 

of ,  19«  •,  and  since  said  date  this  defendant  has  been 

the    owner   of    no   property    other    than    certain    household 
effects  used  by  herself  and  family,  but  that  said  J.  C.  M. 

was  on  said  and   days  of   ,  19..,  and 

for  a  long  time  prior  thereto  had  been  possessed  of  a  large 
amount  of  real  and  personal  property  situated  in  D.  county, 
Nebraska,  and  elsewhere,  of  which  said  plaintiff  at  said 
times  had  full  knowledge;  that  this  defendant  has  never 
entered  into  any  contract  with  or  had  any  dealings  with 
said  plaintiff  with  reference  to  or  for  the  benefit  of  any 
property,  trade  or  business  belonging  to  her;  that  no  por- 
tion of  the  consideration  for  said  notes  has  been  used  with 
reference  to  or  for  the  benefit  of  her  property,  trade  or 
business;  that  said  notes  and  the  consideration  received  b>; 
said  J.  C.  M.  therefor  did  not  concern  this  defendant's 
separate  property,  trade,  or  business;  that  this  defendant 
never  made  or  caused  to  be  made  or  permitted  to  be  made 
any  statement  to  said  plaintiff  or  to  any  oflBcer  thereof  as  to 
her  financial  standing  or  as  to  any  property  belonging  to  her ; 
and  that  this  defendant  never  had  any  conversation  or  other 
communication  with  said  plaintiff  or  any  officer  thereof 
either  before  or  since  the  signing  of  said  notes  as  to  the 
giving,  signing,  execution  or  delivery  thereof  or  in  reference 
thereto. 

Wherefore,  defendant  asks  to  be  hence  dismissed  with  her 
costs  and  for  such  other  relief  as  she  may  be  entitled  to  re- 
ceive.'* 

»«  From  form  in  record  in  McKell  v.  Merchants  Nat.  Bank,  02  Xeb. 
608. 

In  an  action  against  a  married  woman  on  a  promissory  note  wherein 
she  pledges  her  separateT  estate  for  its  payment,  an  answer  averring  that 
Tit  the  time  of  its  execution  she  was  a  married  woman  and  had  no 
separate  estate  and  owned  no  property  in  her  own  right,  states  n  good 
defense.  McKell  v.  Merchants  Nat.  Bank  of  Omaha,  62  Neb.  608; 
Kocher  v.  Cornell^9  Neb.  316. 

The  defense  of  duress  is  available  to  the  wife  in  an  action  to  fore- 
close a  mortgage  upon  the  homestead  which  she  was  compelled  to  sign 
through  fear  of  bodily  harm  and  abandonment  by  her  husband,  al- 
though it  was  given  to  secure  the  payment  of  a  negotiable  promissory 
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note  that  had  been  transferred  to  an  ii 
Berry  v.' Berry,  57  Kan.  691. 

Denial  by  married  woman  that  she 
with  the  payment  of  the  note  presents  ni 
Kan.  58. 

Form  of  answer  alleging  failure  to  pi 
place  made  payable  by  terms  of  note.     L 

Answer  alleging  that  the  plaintiff  hoi 
collateral  security  for  the  note  sued  c 
Executors  v.  BuekstafT,  57  Neb.  262. 

Answer  alleging  that  certain  defends 
no  defense,  where  there  are  no  allegatio 
does  not  show  that  the  plaintiff  knew  sai 
Whittenhall  v.  Korber,  12  Kan.  472. 

That  a  promissory  note  was  executecj 
a  good  defense  as  against  the  payee,  bi 
from  whom  money  was  obtained  by  virt 
notice  of  the  relation  of  the  parties  t< 
Stock  Yards  Nat.  Bank,  63  Neb.  801. 

Alleged  defects  in  a  petition  that  "t 
not  attached  to  or  filed  with'*  it,  and  tha 
properly  entitled,*'  can  only  be  reach 
jrrounds  for  demurrer.     Lash  v.  Christie, 

Allegations  insufficient  to  constitute  i 
i:^  Kan.  173;  Munn  v.  Taulman,  1  Kan 
103. 

Answer  should  set  up  a  complete  def( 
Harvesting  Machine  Co.  v.  Koch,  8  Okla 

Statement  of  grounds  of  defense  appl 
Cordova  v.  Hoss,  56  Kan.  679;  Bobb  v.  I 
V.    First*  Nat.   Bank,   39   Kan.    144;    Sc< 
Love  joy  v.  Citizens  Bank,  23  Kan. -233; 
Kan.  606. 
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CHAPTER  LXXI. 

BONDS. 

813.  Answer  in  action  on  bond  of  an  employee  setting  up  breach  of 

warranties  in  the  answers  made  by  the  employer  in  connection 
with  application  for  bond. 

814.  Answer  by  sureties  to  an  action  on  the  bond  of  a  bridge  con- 

tractor,  setting  up  change   of  contract  after   signing   without 
notice  to  the  sureties. 

813.  ANSWER  IN  ACTION  ON  BOND  OF  AN  EMPLOYEE  SET- 
TING UP  BREACH  OF  WARRANTIES  IN  THE  ANSWERS 
MADE  BY  THE  EMPLOYER  IN  CONNECTION  WITH  AP- 
PLICATION FOR  BOND. 

The  defendant  further  alleges  that  the  statements  made 
and  subscribed  to  by  the  defendant  in  ** exhibit  A''  were 
warranties.  That  the  answers  to  questions  9C,  lOA,  etc., 
in  said  ''exhibit  A''  are  wholly  false  and  were  known  to 
be  false  by  the  plaintiff  at  the  time  the  same  were  made, 
and  that  the  duties  of  and  cheek  upon  the  said  K.  were  not 
as  set  out  in  said  answer,  and  that  the  liability  .under  said 
bond  was  enlarged  and  varied  from  that  contained  in  said 
written  statement,  and  that  no  check  whatever  was  had  upon 
the  said  K.  during  the  life  of  said  alleged  bond ;  that  he  was 
authorized  to  and  did  draw  checks  upon  the  said  bank  ac- 
count; that  settlements  were  not  made  once  a  week  as  war- 
ranted; that  there  was  not  a  perfect  report  system  or  any 
other  system  which  would  ascertain  the  condition  of  the 
accounts  of  the  said  K.  once  a  week.  That  there  has  been 
a  breach  of  all  of  said  warranties  and  that  instrument  is 
absolutely  void.* 

>  Form  in  United  States  Fidelity  and  Guaranty  Co.  v.  Ridgley,  70 
Xeb.  622. 

Vorm  of  answer  to  action  on  statutory  bond  given  by  a  paving  eon- 
tractor,  setting  up  facts  which  render  contract  illegal  and  void  as 
nj^inst  public  policy.  Sustained  on  demurrer  in  Surety  Co.  v.  Brick 
Cf>.,  78  Kan.  196. 
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aforesaid,  and  the  filing  of  the  same  with  the  clerk  of  said 
M.  county  as  aforesaid  and  after  the  execution  and  delivery 
of  the  bond  sued  on  in  this  case  by  these  defendants.  That 
these  defendants  had  no  knowledge  or  notice  of  the  change 
so  made  in  said  original  contract,  plans  and  specifications  by 
said  county,  the  plaintifl!,  and  said  D.  H.,  and  that  the 
defendants  never  in  any  way,  manner  or  form  consented 
thereto.  Defendants  state  that  said  contract,  plans  and 
specifications  are  now  in  the  possession  of  the  said  M.  county 
as  these  defendants  verily  believe  that  by  reason  of  said 
changes  and  alterations  aforesaid  and  the  abandonment  of 
said  original  plans  and  specifications  these  defendants  are 
freed  and  wholly  discharged  from  any  and  all  liability  and 
obligation  on  said  bond. 

And  for  a  third  and  further  defense  to  the  plaintifl!'s  said 
supposed  cause  of  action,  defendants  say  and  show  to  the 
court  that  the  said  M.  county,  the  plaintifl!  in  this  action, 
has  wholly  failed  and  neglected  to  cause  any  repairs,  if  any 
are  or  were  necessary  to  be  made  on  or  about  said  bridge 

as  was  required  by  section  ,  of  the  Revised  Statutes 

of of ,  and  as  is  required  by  section of 

the  Revised  Statutes  of of  .......  and  that  the  said 

M.  county,  the  plaintiff,  has  incurred  no  expense  whatever 
in  making  repairs  upon  said  bridge. 

Wherefore  these  defendants  say  that  this  action  was  pre- 
maturely instituted,  and  that  plaintiff  has  no  right  to  have 
or  maintain  this  action  against  these  defendants,  and  ask  the 
court  that  this  action  may  be  dismissed,  and  for  judgment 
against  this  plaintiff  for  their  costs.'^ 

2  From  form  in  record  Morgan  Co.  v.  McRae,  53  Kan.  358.  See  form 
No.  108  for  petition  in  this  case. 

An  miYerUled  general  denial  in  an  action  on  a  forthcoming  bond 
admits  the  execution  of  the  bond  but  puts  in  issue  an  allegation  in  the 
petition  to  the  effect  that  the  property  was  delivered  to  the  defend- 
ant when  the  bond  was  approved  by  the  sheriff,  and  also  puts  in  issue 
an  allegation  that  the  defendant  had  removed  the  attached  property 
from  the  territory,  and  failed  to  surrender  it  to  be  sold  to  satisfy  the 
judgment  pursuant  to  the  terms  of  the  bond.  Dunn  v.  Clauneh,  15 
Okla.  27. 

In  an  action  on  an  ^official  bond,  or  other  bond  of  indemnity,  the 
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plainiifT  is  not,  by  an  answer  consisti 
of  the  necessity  of  proving  the  loss  o 
of  action  arose,     fiarker  v.  Wheeler,  6 

In  an  action  upon  a  recognizance; 
default  on  the  part  of  the  principal,  bi 
was  ever  made  a  matter  of  record^  a 
denied  generally  all  the  allegations 
that  the  answer  put  in  issue  all  ma 
except  the  execution  of  the  recognizi 
erred  in  sustaining  a  demurrer  to  su< 
Kan.  472. 

In  an  action  on  the  official  bond  of 
where  the  petition  sets  forth  a  copy  of 
and  contains  allegations  of  the  orga 
school  district,  these  allegations  are  i 
denying  them  is  not  under  oath.  \V 
19  Kan.  204. 

Contraot  illegal.  In  an  action  upor 
furnished  to  a  contractor  and  used  in 
swer  which  seta  up  the  facts  which 
city  and  the  contractor  illegal  and  vo 
states  that  any  material  furnished  by  ] 
of  all  such  facts,  states  a  good  defense 
be  overruled.  National  Surety  Co.  v 
Brick  Co.,  73  Kan.  196. 

Where  certain  bonds  of  D.  county  m 
illegal,  held,  that  the  facts  showing  sue 
answer.     Miller  v.  Hurford,  13  Neb.  1 

To  be  available  ad  a  defense  that  th 
tained  by  fraud  it  must  be  pleaded.     I 

Where  it  is  claimed  that  the  suret 
nients  having  been  made  to  the  contra 
the  contract,  the  facts  constituting  sucl 
answer  and  proven  upon  the  trial.     Hj 

Sureties  on  a  stay  bond  cannot,  in 
bond,  plead  their  lack  of  legal  qualifle 
bond.     Heater  v.  Pearce,  59  Xeb.  583. 

In  an  action  against  an  officer  for  a 
bond,  the  fact  that  the  plaintiff  afterwj 
tion  is  a  defense  pro  tanio,     Shull  v.  1 

In  an  action  on  the  bond  of  the  tre 
failure  to  account  for  money  Mongin; 
mitting  the  receipt  of  the  money,  but  i 
fully  disbursed  by  him,  is  demurrable. 
10  Neb.  293. 

Where  the  plaintiff  sues  the  sureties 
can  be  set  up  in  the  action  on  the  re 
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been  set  up  or  interposed  in  the  replevin 
,  40  Kan.  634. 

answer  pleading  that  a  defendant  signed  on 
led  should  also  sign  before  the  bond  should 
rh  others  did  not  sign,  is  insufficient  unless 
aintiff  had  notice  of  the  condition.  Hart  v. 
»3. 
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CARRIERS  OP  FREIGHT. 

And  defendant  says  that  other  than  said  special  contract, 
as  hereinbefore  set  forth,  it  did  not  undertake  or  agree,  at 
any  time  or  place,  to  transport  for  the  plaintiff  or  any  of 
its  agents  any  species  of  property  whatever  from  any  point 
to  any  i)oint  and  that  it  never  did  at  any  time  or  place,  un- 
dertake or  agree  to  transport  any  species  of  property  what- 
ever, from  any  point  to  any  point  for  the  plaintiff,  or  any 
of  its  agents,  as  a  common  carrier. 

Further  answering,  defendant  says  that  for  and  in  con- 
sideration of  the  reduced  rate  of  freight  given  to  plaintiff 
as  aforesaid,  it  was  expressly  agreed  by  and  in  said  special 
contract  that  neither  the  defendant,  nor  any  of  its  con- 
necting lines,  should  be  liable  to  the  plaintiff  for  any  loss 
or  damage  to  said  property  occasioned,  by  fire  not  caused  by 
the  negligence  of  defendant  or  by  its  connecting  lines.  .  .  . 
Further  answering,  defendant  says  that  for  and  in  con- 
sideration of  the  reduced  rate  of  freight  given  to  plaintiff 
as  aforesaid,  it  was  expressly  agreed  in  said  special  contract 
that  said  property  should  be  transported  by  the  defendant 
and  its  connecting  lines  at  the  risk  of  the  plaintiff. 

Further  answering,  defendant  says  that  it  kept  and  fully 
performed  all  the  terms  and  conditions  of  said  special  con- 
tract. That  at  the  time  of  the  execution  of  said  special  con- 
tract, as  now,  as  plaintiff  well  knew,  the  defendant's  line 

of  railway  extended  westwardly  from  the  city  of    , 

,  in  the  direction  of  the  State  of ,  terminating 

at  K.  C, 

That  defendant  transported  said  property  under  said  spe- 
cial contract  as  aforesaid,  in  due  time,  over  its  line  of  railway 

from  the  city  of to  the  end  of  its  line  as  aforesaid, 

and  there  delivered  the  same  in  good  order  to  its  connecting 
line,  the  C,  R.  I.  &  P.  Railway  Co. 

That  said  C,  R.  I.  &  P.  Railway  Company  transported 
said  property  under  said  special  contract  over  its  line  of 

railway  in  due  time  from  K.  C,  ,  to  B.,  ,  and 

there  delivered  the  same,  in  good  order,  to  its  connecting  line, 
the  F.  W.  &  D.  C.  Railway  Company.  That  while  said  prop- 
erty was  in  the  possession  of  said  F.  W.  &  D.  C.  Railway 
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Wherefore  ( 
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1  The  def enda 

may  have  limiti 
Western  Ry.  Co. 
A  defense  thai 
law  of  the  Uni 
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CHAPTER  LXXm. 

CARRIERS  OP   PASSENGERS. 

S17.  Answer  containing  general  denial,  and  setting  up  attempt  to  ride 
on  fast  train  which  did  not  stop  at  station  where  passenger  was 
to  get  off. 

818.  Answer  alleging  contributory  negligence  in  stepping  off  a  rapidly 

moving  car. 

819.  Answer  to  action  for  damages  alleging  that  plaintiff  was  not  on 

defendant's   train   as   a    passenger,   and   pleadmg   contributory 
negligence. 

820.  Allegation  of  contributory  negligence  in  standing  upon  the  inner 

footboard  of  a  street  car. 

817.  ANSWER  CONTAINING  GENERAL  DENIAL,  AND  SETTING 
UP  ATTEMPT  TO  RIDE  ON  FAST  TRAIN  WHICH  DID  NOT 
STOP  AT  STATION  WHERE  PASSENGER  WAS  TO  GET 
OFF. 

1.  Now  comes  the  defendant  in  the  above-entitled  cause, 
and  for  answer  to  plaintiff's  petition  filed  therein,  denies  each 
and  every  material  allegation  therein  contained. 

2.  The  defendant,  further  answering,  for  a  full  and  com- 
plete defense  states:  On  the  occasion  complained  of  in  the 
petition,  the  plaintiff  attempted  to  ride  on  the  fast  passen- 
ger train  of  defendant,  bound  eastward,  which  train,  ac- 
cording to  the  rules  and  regulations  of  the  defendant,  which 
were  well  known  to  the  plaintiff  and  the  traveling  public, 
generally  did  not  stop  at  P.,  and  that  the  conductor  of  said 
train  put  the  said  plaintiff  off  of  the  said  train,  using  no 
unnecessary  force,  because  the  plaintiff  refused,  after  de- 
mand, to  pay  fare  to  the  station  beyond  P.,  namely,  F.,  at 
which  said  train  would  stop ;  and  further,  because  said  plain- 
tiff, when  the  conductor  informed  him  that  the  train  would 
not  stop  at  P.,  insisted  upon  riding  upon  said  train,  and 
used  violent,  profane  and  offensive  language,  and  behaved 
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5UGENCE  IN  STAND- 
>  OF  A  STREET  CAR. 

lefendant  says  that 
y  his  own  negligence 
•  the  car  upon  which 
m  to  plaintiff  to  be 
I  and  injured  when 
and  car  on  said  J. 
ch  position  he  was 
louth-bonnd  car. 
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That  on  the  day  after  signing  said  contract  defendant  ex- 
amined the  same  and  found  it  was  not  as  represented,  and 
iiamediately  wrote  to  the  plaintiffs,  canceling  said  pretended 
order,  stating  the  facts  herein,  and  refusing  to  receive  or 
accept  said  goods. 

That  defendant  never  has  accepted  or  received  said  goods, 
and  is  in  nowise  liable  therefor.' 

892.     ANSWER  SETTING  UP  FORMER  ADJUDICATION. 

And  this  defendant  further  alleges  and  shows  to  the  court 
that  said  action  was  commenced  and  prosecuted  for  the 
recovery  of  the  damages  occasioned  to  the  plaintiff  by  reason 
of  the  breach  of  the  several  pretended  contracts  referred  to 
in  the  original  and  amended  petitions  herein,  as  will  more 
specifically  appear  by  reference  to  **  exhibit  1"  hereto  at- 
tached and  that  the  recovery  had,  as  fully  appears  from  the 
verdict  and  findings  of  the  jury,  as  disclosed  by  '^exhibit 
4''  herein,  is  for  the  amount  of  plaintiff's  damages  by  reason 
of  the  breach  of  each  and  all  of  said  several  pretended  con- 
tracts referred  to  in  the  original  and  amended  petitions 
herein;  that  the  plaintiff  named  in  ''exhibit  1"  is  the  same 
person  named  as  plaintiff  in  the  original  and  amended  peti- 
tions filed  in  this  action;  that  the  defendant  in  both  cases  is 
the  same;  that  the  several  pretended  contracts  referred  to 
and  described  in  *' exhibit  1*'  are  the  same  identical  con- 
tracts referred  to  in  the  original  and  amended  petitions 
herein;  that  the  alleged  breach  of  said  several  pretended 
contracts  alleged  in  '*  exhibit  1"  is  the  same  indentical  breach 
of  each  of  said  contracts  that  is  charged  in  the  original  and 
amended  petitions  in  this  case;  that  the  damages  claimed  in 
this  case  are  a  part  and  parcel  of  the  damages  alleged  to 
have  been  occasioned  by  the  breach  of  each  of  said  pretended 
contracts  as  alleged  in  said  "exhibit  1";  that  it  is  not  claimed 
in  either  "exhibit  1"  or  in  the  original  and  amended  peti- 
tions herein  that  there  was  more  than  one  breach  of  each  of 
said  several  pretended  contracts. 

And  this  defendant  further  alleges  and  shows  to  the  court 

iForm  in  Shook  v.  Puritan  Mfg.  Co.,  75  Kan.  301. 
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ment  or  contract  with  plaintiflf  at  about  the  time  set  forth  in 
said  petition,  by  the  terms  of  which  he  agreed  to  pay 

tiff  the   sum  of    dollars   for   building  a   hou» 

kitchen  for  defendant  at  the  place,  in  the  time  and  m 
and   with  the  materials  in  certain  specifications  and 
described  and  set  forth,  which  said  specifications  and 
were  attached  and  made  a  part  of  said  contract  and  i 

ment.     That  he  has  paid  thereon  the  sum  of doll 

For  another  and  further  defense  to  the  claim  of  pli 
as  set  forth  in  the  petition,  said  defendant  states  that 
tiff,  in  said  agreement,  bound  himself  and  promised  to 
and  build  a  house  for  said  defendant  as  per  specific 
attached  to  said  agreement  and  made  a  part  thereof 
that  all  work  upon  and  about  said  house  was  to  be  dc 
a  good,  workmanlike  manner  and  within  the  time  tl 
specified;  and  all  materials  in  said  building  were  to  be 
as  were  mentioned  and  described  in  the  attached  spe 
tions.  That  the  said  plaintiff  failed,  neglected  and  re 
to  perform  the  conditions  in  his  said  contract.  Th 
failed,  neglected  and  refused  to  furnish  the  materials 
in  the  construction  of  said  building  of  the  kind  and 
specified  in  said  contract;  but  instead  thereof  furnishe( 
terials  therefor  greatly  inferior  in  kind,  quality  and 
to  those  required  and  specified  in  the  contract  afor 
That  said  plaintiff  further  failed,  neglected  and  refus 
comply  with  his  said  contract  in  this:  That  he  failec 
neglected  to  perform  the  work  in  building  said  house 
skillful  and  workmanlike  manner;  but,  on  the  contrary 
his  work  thereon  in  very  defective  and  unskillful  ma 
That  the  said  defendant,  by  reason  of  the  failure  of 
plaintiff  to  comply  with  his  contract  as  aforesaid,  has 
and  is  now  damaged  as  follows,  to- wit:  (here  set  out  sp 
ally  the  damages). 

Said  defendant  says  that  the  total  damages  by  reas 
the  failure  of  said  plaintiff  to  comply  with  his  part  oi 
contract  as  set  forth  in  said  contract  and  specificatio 

and  was,  the  sum  of dollars ;  which  he  asks  the 

to  allow  as  a  set-off  or  counterclaim  against  any  sum,  ii 
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wh;ch  may  be  shown  to  be  di 
this  cause.  Said  defendant  t'ui 
above  mentioned  he  has  suffer 
fact  that  plaintiff  failed  and 
said  contract;  and  furnished 
lumber  in  the  construction  of  s 
in  an  unskillful  and  unworkm 
above  sums  are  the  damages  w 
thereby;  for  which  defendant 
costs,  and  all  proper  relief.^ 

stJnder  a  greneral  denial  defend 
sued  upon  is  invalid  under  the  stati 
Stock  Co.  V.  Lamb,  38  Neb.  339. 

In  an  action  on  an  exj>ress  contr? 
a  jjeneral  denial  that  the  contract  di 
or  that  no  contract  was  in  fact  mad 
499. 

Where  defendant  is  sued  for  an  ac 
becMi  received  under  the  terms  of  a  v 
under  a  jjeneral  denial,  sliow  that  the 
under  another  and  different  eontrac 
Acnu»  Harvester  Co.  v.  Ciirlee,  77  Nel 

When  suit  is  broujrht  uixm  a  co 
making  of  the  eontnict  in  issue,  a 
plaintiff  of  es(abli>>hing  it  substantia 
Men's  Christian  Ass'n,  48  Xeb.  21(5. 

In  an  action  a<;ainst  a  defendant 
to  have  been   sold   to  him   under  a 
general   denial,  prove  that  the  conti 
is  based  was  made  with  and  the  mate 
man  v.  Hedges,  03  Neb.  103. 

It  is  not  necessary  that  the  existc 
in  pleading,  in  order  to  render  the 
available,  but  the  pleader  may  admi 
insist  upon  the  statute  and  its  applica 
48  Neb.  266. 

What  not  admissible  under  a  gei 
sues  for  damages  for  the  breach  of  \ 
of  personal  property  evidence  of  a  i 
tract  by  mutual  consent  is  not  ad 
Hager  v.  Donovan,  7^  Kan.  43. 

In  an  action  on  a  contract,  when 
it  is  not  error  to  exclude  evidence  v 
the  averments  of  the  petition.     Denn 
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Want  of  oonsideration  as  a  defense  to  a  written  contract  must  be 
pleaded  and  cannot  be  raised  under  a  general  denial.  Avery  Manu- 
facturing Co.  V.  Lanibertson,  74  Kan.  304;  86  Pac.  456. 

Illegality  of  a  contract  as  a  defense  must  be  pleaded.  Horton  v. 
Rohlff,  69  Neb.  95. 

In  an  action  upon  a  contract,  fair  and  legal  on  its  face,  if  it  is 
claimed  by  the  defendant  that  the  contract  is  void  as  being  illegal 
and  against  public  policy,  such  illegality  must  be  pleaded  or  it  will 
be  disregarded  by  the  court  in  which  such  action  is  pending.  Atchison 
&  Nebraska  R.  R.  v.  Miller,  16  Neb.  661. 

A  plea  of  osnry  must  state  with  whom  the  agreement  alleged  to  be 
luxurious  was  made,  when  made,  where  made,  and  the  facts  which  it 
is  alleged  make  the  transaction  usurious.  It  must  also  state  the 
amount  of  interest  agreed  to  be  paid,  taken;  or  reserved,  or  that  was 
ptiid,  taken,  or  reserved  in  Ihe  transaction.  Rainbolt  v.  Strang,  39 
Xeb.  339. 

The  plea  of  dnress  as  a  defense  to  an  action  upon  a  contract  is  suttl- 
eient  if  it  shows  that,  by  reason  of  threats  or  other  unlawful  means, 
the  defendant  was  deprived  of  his  free  will  and  understanding,  and 
that  the  contract  sued  upon  was  not  his  fre^  and  voluntary  act.  Ne- 
braska Mutual  Bond  Ass'n  v.  Klee,  70  Neb.  383. 

Want  of  mutuality  in  a  contract  is  no  defense  to  an  action  for 
specific  performance,  where  the  party  not  bound  thereby  has  performed 
all  the  conditions  of  the  contract  on  his  part,  and  has  brought  himself 
clearly  wnthin  its  terms.     Rank  v.  Garvey,  66  Neb.  767. 

Special  defense.  \\'here  a  party  to  a  contract  inserts  a  provision 
exempting  him  from  fulfilling  because  of  a  condition  which  may  after- 
wards arise,  he  must,  when  sued  for  a  breach  of  the  contract,  plead 
in  defense  the  existence  of  the  condition  in  order  to  have  the  advantage 
thereof.     Omaha  Feed  Co.  v.  Rushfortli,  75  Neb.  340. 

In  a  suit  by  a  vendor  to  foreclose  upon  a  ("ontract  for  the  sale  of 
real  estate,  if  the  vendee  seeks  the  enforcement  of  the  contract  and 
pleads  a  tender  of  a  sum  to  pay  the  remainder  of  the  purchase  price, 
he  thereby  admits  that  the  vendor  is  entitled  to  a  decree  of  foreclosure 
for  the  amount  tendered.  Portsmouth  Savings  Bank  v.  Yeiser,  81  Neb. 
343. 
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actually   occurred.     Barker   v.   Wheeler,   60 

son.  Defendant  may  set  up  as  a  defense 
by  a  third  person  and  show  that  what  he 
roperty  was  as  the  agent  of  said  third  per- 
21  Kan.  340. 

In  an  action  for  the  value  of  property 
ted  by  the  defendant,  the  answer  was  "That 
n  full  and  complete  settlement,  and  a  full 
id  settlement,  of  all  matters  and  things  in 
and  arbitration  included  all  matters  and 
en  plaintiff  and  the  defendant  at  the  time, 
latter  referred  to  in  the  petition."  It  was 
f  settlement  as  a  distinct  and  separate  de- 
mt  is  not  confined  to  proof  of  the  arbitra- 
ty,  37  Neb.  899. 

set  up  a  defense  by  way  of  a  second  count, 
the  property,  and  alleges  that  it  was  taken 
^ven  by  the  husband  of  the  plaintiff,  and 
aintiff  was  the  owner  of  the  property,  does 

demurrer  thereto  was   properly   sustained. 

630. 
on  for  the  damages  for   the  conversion   of 
>€€n  levied   upon  and  sold   by  the   sherifl'. 
1. 
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otherwise  any  portion  of  said  land,  except  that  fully  under- 
stood to  have  been  reserved  or  alienated  by  reason  of  the 
ri^t  of  way  of  the  A.  T.  &  S.  P.  R.  Co.,  and  for  town-site 
purposes  understood  and  agreed  to  by  both  of  the  parties  to 
this  action  at  the  time  the  warranty*  deed  herein  was  made, 
and  that  any  failure  to  recite  said  reservations  in  said  war- 
ranty deed  was  purely  a  clerical  omission. 

5.  Defendants  further  answering  say  that  because  of  the 
suit  herein,  they  have  been  needlessly  and  wrongfully  sub- 
jected to  the  necessity  of  defending  themselves  against  a  suit 
or  action  at  law,  and  thereby  been  threatened  with  phle- 
botomy at  the  hands  of  plaintiff. 

6.  Defendants  because  of  their  necessity  in  defending  this 
action  allege  that  they  have  been  damaged  by  plaintiff  in  the 
sum  of dollars. 

Wherefore,  defendants  pray  that  plaintiff  take  naught  by 
this  action;  that  defendant  have  and  recover  the  sum  of 

dollars  as  liquidated  damages  and  the  costs  of  this 

action.^ 

J  From  form  in  record  in  Hoffman  v.  Hendricks,  21  Okla.  479.  For 
petition  in  this  case  see  form  No.  30o. 

In  an  action  for  damages  for  n  breiicli  of  covenant  against  incum- 
brances contained  in  a  deed,  an  answer  charging  that  the  deed  executed 
by  the  grantors  does  not  contain  a  correct  expression  of  the  intention 
of  the  parties  in  regard  to  the  transaction  sufficiently  alleges  the 
mutuality  of  the  mistake.    Hotaling  v.  Tecumseh  Nat  Bank,  55  Neb.  5. 
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CHAPTEE 

DAM 

827.     Answer  in  action  against  a  w 
intoxicating  liquors. 

827.     ANSWER   IX   ACTION   AGJ 
DAMAGES  FOR  SELLING 

1.  The  defendant,  answeri 
mits  that  he  was  a  saloon  kee 
T.  and  the  other  plaintiffs  wei 
E.  T.  and  were  dependent  or 
port,  and  that  they  constitute 

2.  Said  W.  H.  T.  was  on  « 

,  19. .,  a  man  who  indu 

liquors,  and  by  reason  of  thij 

to ,  19 . . ,  had  : 

priate  all  his  earnings  and  time 

3.  Defendant  says  that  fr 
not  sell  nor  give,  nor  permit  tc 
or  employees,  to  W.  H.  T.  a 
character. 

4.  Defendant  avers  that  sa 
and  maintain  their  action  agai: 
of  support,  by  reason  of  the  g 
eating  liquor  by  said  defendani 
portion  of  the  time  mentioned 

after ,  19. .,  to 

tion,  for  the  reason  that  the  d( 
the  last  mentioned  date  the 
directed  and  requested  the  de 
T.  have  intoxicating  liquor  by 
it,  which  request  has  never  be 
thereafter  sold  and  furnished 

11! 


Digitized  by  VjOOQIC 


DAMAGES. 

imished  in  pursuance  of  such  request 
laintiff.  This  was  done  with  great 
d  defendant  to  restrain  said  W.  T. 
mount  as  would  cause  him  to  become 

each  and  every  allegation  in  said 
ned,  and  not  hereinbefore  admitted.^ 

)r,  19  Neb.  184. 

for  damages  arising  in  tort  may  in  his 
ment  for  a  specified  sum,  and  if  judgment 
fer  amount,  a  judgment  for  costs  of  the 
he  filing  of  the  answer  should  be  rendered 
sts  made  before  the  filing  of  the  answer 
ndant.    Kaw  Valley  Fair  Asso.  v.  Miller, 

to  recover  damages  for  the  death  ^i  her 
ne  of  his  decease,  a  resident  of  this  state, 
in  that  no  personal  representative  of  the 
IS  been  appointed  is  put  in  issue  by  an  un- 
he  trial,  no  proof  of  tl>e  fact  be  made,  a 
evidence   is   rightfully   sustained.     Vaughn 

R.  R.  Co.,  65  Kan.  685. 

an  amendment  of  defendant's  answer  by 
ral  denial  in  addition  to  the  matter  for- 
ces not  change  substantially  such  defense 
i  not  contain  a  specific  admission  of  the 

in  plaintiff's  petition.     Smock  v.  Carter, 

D  has  taken  the  property,  under  an  execu- 
n  complete,  he  must  aver  in  his  pleadings 
^-alid  writ,  issued  by  a  court  of  competent 
not  averred  these  facts  and  proved  them, 
invokes  the  rule  upon  his  authority  as  an 
tion.  Masters  v.  Teller,  8  Okla.  271. 
es  by  way  of  a  counterclaim  held  in  that 
an  and  Investment  Co.  v.  Hutto,  48  Kan. 


1197 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


DIVORCE. 

marriage  of  the  plaintiflf  to  this  defendant  the  plaintiff  was 
still  the  wife  of  J.  J.  C.  and  the  said  J.  J.  C.  was  living  and 
the  plaintiff  was  not  divorced  from  said  C.  at  the  time  of 
her  marriage  to  this  defendant  and  which  fact  was  unknown 
to  the  defendant  at  that  time. 

Defendant  further  says  that  he  was  induced  to  enter  into 
the  marriage  relation  with  the  plaintiff  hy  reason  of  fraud 
of  the  plaintiff,  that  said  plaintiff  represented  to  him  that 
she  was  a  single  woman  and  that  her  name  was  R.  S.,  and  that 
she  had  obtained  a  divorce  from  her  husband  at  C,  Mo.,  and 
that  her  husband's  name  prior  to  the  time  of  such  divorce 
was  V.  C,  when  in  truth  and  in  fact  her  husband's  name 
was  not  V.  C,  but  was  J.  J.  C.  and  that  she  never  did  obtain 
any  divorce  from  her  former  husband,  and  that  he  was  living 
at  the  time  of  the  marriage  of  plaintiff  to  this  defendant; 
and  her  said  husband  had  abandoned  her  at  C,  Missouri,  a 
few  months  prior  to  the  time  of  her  marriage  with  this  de- 
fendant. 

Defendant  further  says  that  he  was  not  aware  that  plaintiff 
was  not  divorced  at  the  time  of  their  marriage  until  after 
plaintiff  had  filed  her  suit  for  divorce  and  until  about  the 

day  of ,  1^. .  ;  that  if  the  defendant  had  known 

that  plaintiff  was  not  divorced  he  would  not  have  married 
her ;  that  he  has  not  cohabited  with  her  nor  lived  with  her  as 
husband  and  wife  since  the  discovery  of  said  fraud. 

SECOND   CAl'SE   OF   ACTION. 

The  said  plaintiff  has  been  guilty  of  extreme  cruelty ;  that 

during  all  of  the  year  19. .  and  up  until  the day  of 

,    19..,   plaintiff  has   continually   without   any   cause 

whatever,  and  for  the  purpose  of  annoying  and  making  life 
miserable  for  the  defendant,  accused  him  of  unchastity ;  and 
for  the  period  of  about  six  months  he  was  confined  to  his  bed 
and  room;  and  that  during  said  period  said  plaintiff  contin- 
ually and  falsely  accused  the  defendant  of  having  committed 
adultery  and  associated  with  unchaste  women,  when  in  truth 
and  in  fact,  as  plaintiff  well  knew,  he  was  confined  to  his  room 
and  bed  and  that  no  female  person  had  visited  said  room ;  and 
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that  on  the day  of ,  19. .,  while  defendant  was 

still  sick  and  unable  to  leave  his  room  the  plaintiff  abandoned 
the  defendant  and  removed  to  another  place  in  the  city  of  W. 

Defendant  further  states  that  plaintiff  was  wholly  without 
money  when  they  were  married;  that  she  contributed  noth- 
ing in  money  or  personal  earnings  towards  the  accumulation 
of  the  property  now  owned  by  this  defendant. 

Defendant  furtlier  alleges  that  at  the  time  of  his  said 
marriage  with  the  said  plaintiff  he  was  the  owner  in  his 
own  name  of  the  property  in  the  city  of  W.,  that  was  ex- 
changed for  the  property  described  in  plaintiff's  petition, 
which  property  was  of  equal  value  to  the  property  described 
in  plaintiff's  petition  and  for  which  said  property  plaintiff 
contributed  nothing  for  the  purchase  price  thereof. 

Wherefore  defendant  prays  that  the  marriage  supposed  to 
have  been  consummated  between  plaintiff  and  defendant  be 
set  aside  and  held  for  naught,  and  that  said  marriage  con- 
tract between  plaintiff  and  defendant  be  set  aside  and  held 
void  and  that  he  may  be  divorced  from  said  plaintiff  and  that 
he  may  be  decreed  to  be  the  o\\'ner  of  all  the  property  now 
owned  and  held  by  him  and  also  that  he  may  be  decreed  to 
be  the  owner  of  the  property  now  in  the  name  of  plaintiff 
and  that  the  said  plaiptiff  be  adjudged  and  decreed  to  have 
no  interest,  right  or  title  to  any  of  the  said  property  and  for 
such  other  and  equitable  relief  as  is  just  and  proper.* 

1  From  form  in  record  in  Werner  v.  Werner,  59  Kan.  399. 

A  denial  in  the  langruage  of  the  petition  that  the  defendant  denies 
that  said  marriage  was  unlawful  and  wrongful,  and  denies  that  he 
has  cohabited  with  L.  W.  S.,  etc.,  in  a  state  of  adultery,  is  not  & 
denial  of  the  cohabitation.     Smith  v.  Smith,  19  Neb.  706. 

Form  of  answer  to  a  petition  alleging  abandonment  and  desertion. 
Dicker  son  v.  Dickerson,  26  Neb.  318. 

A  general  denial  is  a  good  plea  to  an  allegation  of  adultery.  Oades 
V.  Oades,  6  Neb.  304. 

A  cross  petition  asking  for  affirmative  relief  mav  be  filed  by  the  de- 
fendant    Berdolt  v.  Berdolt,  56  Neb.  792. 
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EJECTMENT. 

820.     Answer  in  ejectment  setting  up  title  under  a  tax  doetl  and  bar 

of  statute  of  limitations. 
830.     Answer   claiming  rightful   possession. 

829.     ANSWER  IN   EJECTMENT   SETTING   UP   TITLE   UNDER    A 
TAX  DEED  AND  BAR  OF  STATUTE  OF  LIMITATIONS. 

Defendants  B.  F.  G.  and  A.  G.,  for  second  answer,  say: 
That  at  the  time  this  suit  was  commenced  said  defendants 
were  in  the  actual  possession  of  the  premises  in  plaintiffs'  pe- 
tition descrilied,  and  had  been  for  more  than  five  years  prior 
to  the  commencement  of  this  action  in  the  continuous  and 
uninterrupted  possession  of  said  described  premises,  under 
and  by  virtue  of  a  certain  tax  deed  of  said  premises  made, 
acknowledged  and  delivered  to  one  J.  D.  V.,  and  his  assigns, 
under  and  from  whom  these  defendants  have  possession  and 

title  to  said  premises,  which  said  tax  deed  is  dated   

,  19. .,  and  was  duly  filed  for  record  in  the  office  of 

the   register  of  deeds  of  0.  county,  K.,  on   , 

10.  .,  and  recorded  in  tax  deed  record  ^*A"  on  page , 

in  said  office.  A  copy  of  which  said  tax  deed  is  hereto  at- 
tached, marked  ** exhibit  A'*  and  made  a  part  hereof.  And 
that  if  said  plaintiffs  ever  had  any  cause  of  action  against 
said  J.  D.  v.,  or  these  defendants,  that  the  same  was,  at  the 
commencement  of  this  suit,  and  also  at  the  time  mentioned  in 
paragraph  1  of  plaintiffs'  petition,  completely  barred  by  sec- 
tion 141  of  the  tax  laws  of  1876  (Compiled  Laws  of  Kansas, 
1885,  ch.  107,  sec.  141),  because  this  action  was  not  com- 
menced within  five  years  from  the  time  of  recording  the  said 
tax  deed.^ 

»  Sustained  on  demurrer,  Martin  v.  Garrett,  40  l^an.   131. 
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880.     ANSWER  CLAIMING  RIGHTFUL  POSSESSION. 

Defendants  for  answer  admit  that  they  are  in  possession 
of  the  premises  described  in  the  plaintiffs'  petition,  and  aver 
that  they  are  lawfully  entitled  to  the  possession  thereof; 
and  deny  each  and  every  other  allegation  in  said  petition 
contained.^ 

2  Form  in  Wilkins  v.  Tourtellott,  42  Kan.  176,  177. 

What  answer  shaU  contain.  Cob.  Ann.  Stat.  Neb.  1911,  sec.  lC3f», 
Civ.  Code,  sec.  627;  Gen.  Stat.  Kan.  1909.  sec.  6215,  Civil  Code,  see. 
620;  Comp.  Laws  of  Okla.  1909,  sec.  6123. 

Under  a  sr^neral  denial  the  defendant  may  prove  an  equity,  which 
negatives  the  plaintiff's  right  to  the  possession.  Dale  v.  Hunneman,  12 
Neb.  221. 

All  defenses,  les^al  and  eqnitable,  may  be  proven  in  evidence  under 
a  general  denial. ,  Hurst  v.  Sawyer,  2  Okla.  470. 

A  defendant  in  the  actual  occupancy  of  land,  may  show  under*  a 
general  denial  that  he  is  the  equitable  owner,  and  thus  defeat  an  action 
brought  by  the  holder  of  the  legal  title  to  establish  his  ownership  and 
recover  possession  of  the  property.     Pinkham  v.  Pinkham,  61  Neb.  336. 

Under  a  general  denial,  the  defendant  may  show  that  a  deed  in 
plaintiff's  chain  of  title  was  procured  by  fraud  and  undue  means..  He 
may  prove,  by  any  legal  evidence  which  he  may  have,  any  fact  which 
will  defeat  the  plaintiff's  cause  of  action.  Staley  v.  Housel,  35  Neb. 
160;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Welch,  83  Neb.  106. 

The  defendant  may  interpose  any  defense,  legal  or  equitable,  the 
effect  of  which  is  to  negative  the  plaintiff's  right  of  possession.  Wansor 
V.  Lucas,  44  Neb.  759. 

Under  a  general  denial  the  defendant  may  show,  by  any  legal  evi- 
dence which  he  may  have,  that  he  is  the  owner  of  the  land  in  con- 
troversy. Hall's  Heirs  v.  Dodge,  18  Kan.  277;  Mastin  v.  Gray,  19 
Kan.  458,  468. 

It  is  sufficient  in  the  defendant  to  deny  generally  the  title  alleged 
in  the  petition;  and  under  such  a  denial,  he  may  prove  any  fact  tend- 
ing to  show  that  plaintiff  has  not  the  title,  or  right  of  possession. 
Wicks  V.  Smith,  18  Kan.  508;  Mitchell  v.  Insley,  33  Kan.  654,  658. 

Under  a  general  denial  a  defendant  may,  for  the  purpose  of  defeat- 
ing the  plaintiff's  title,  show  a  paramount  title  in  himself,  provided 
such  title  carries  with  it  the  right  of  possession,  w^hether  such  title  is 
legal  or  equitable,  and  whether  the  plaintiff's  title  is  legal,  or  equitable. 
Clayton  v.  School  District  No.  1,  20  Kan.  256;  Armstrong  v.  Brown- 
field,  32  Kan.  116. 

An  answer  denying  plaintiff's  title,  averring  title  in  the  answering 
defendant,  and  alleging  that  defendant's  title  had  been  divested  by  legal 
proceedings  and  a  judicial  sale,  and  that  the  purchaser  had  been  put  in 
possession  and  defendant  ousted,  amounts  to  a  disclaimer  of  title  and 
a  denial  of  possession.     Carson  v.  Dundas,  39  Neb.  503. 
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Where  defendant  files  an  answer  disclaiming  all  right,  title,  intercsi; 
and  possession  in  the  premises,  judgment  should  be  entered  on  the 
pleadings  in  favor  of  the  plaintiff.  Kansas  Pac.  Ry,  Co.  v.  McBratney, 
10  Kan.  313. 

Form  of  answer  denying  that  plaintiff  had  any  legal  or  equitable 
estate  in  the  property.     Meskimen  v.  Day,  35  Kan.  46. 

Adverse  possession  may  be  proved  under  a  general  denial.  Murray 
V.  Romine,  60  Neb.  94;  Link  v.  Campbell,  72  Neb.  310;  Oldig  v.  Fisk, 
53  Neb.  156. 

Under  an  answer  denying  plaintiff's  title  and  right  of  possession  to 
the  premises,  the  defendant  may  show  title  in  himself  by  adverse  pos- 
session.   Fink  v.  Dawson,  52  Neb.  647. 

A  denial  of  plaintiff's  ownership  on  a  certain  date,  and  plea  of  title 
in  defendant  by  adverse  possession,  does  not  put  in  issue  plaintiff's 
title  prior  to  the  certain  date  of  the  denial  of  plaintiff's  ownership. 
Knight  v.  Denman,  68  Neb.  383. 

Adverse  possession  defined.  Chicago,  B.  &  Q.  Ky.  Co.  v.  Schalkopf, 
o4  Neb.  448;  Weeping  Water  v.  Reed,  21  Neb.  ^61;  Lewah  v.  Heath, 
53  Neb.  707;  Twohig  v.  Leamer,  48  Neb.  247;  Webster  v.  Lincoln,  56 
Neb.  502;  Dredla  v.  Patz,  78  Neb.  506;  Baty  v.  Elrod,  66  Neb.  735. 

An  eqnitable  defense  may  be  interposed  in  an  action  in  ejectment, 
but  one  who  seeks  the  intervention  of  a  court  of  equity  must  offer  to 
do  equity  before  he  is  entitled  to  equitable  relief,  whether  he  be  plaintiff 
or  defendant.    Union  Stock  Yards  Nat.  Bank  v.  Day,  79  Neb.  845. 

A  defendant  may  show,  by  his  pleading,  that  he  is  the  equitable 
owner  of  the  property  and  entitled  to  affirmative  relief.  Sutton  v.  Sut- 
ton, 60  Neb.  400. 

In  an  action  by  the  vendee  against  the  vendor,  the  only  defenses  pre- 
sented by  the  answer  were  a  general  denial  of  the  allegations  of  the 
petition,  and  a  plea  of  the  statute  of  limitations.  On  the  trial  defend- 
ant sought  to  prove  that  he  had  not  been  paid  the  consideration  for 
which  he  sold  the  land.  The  testimony  was  excluded,  as  no  equities 
were  presented  by  the  answer.  Colvin  v.  Republican  V.  Land  Ass'n,  23 
Neb.  76. 

An  eqnitable  defense  may  be  set  up  by  the  defendant.  Frazier  v. 
Jeakins,  9  Kan.  App.  850;  Goodman  v.  Nichols,  44  Kan.  22;  Meadors 
v.  Johnson,  27  Okla.  544. 

Where  the  defendant  seeks  by  his  answer  to  obtain  a  decree  quieting 
his  title,  he  must  affirmatively  allege  in  such  answer,  not  merely  that 
he  is  the  owner,  and  in  possession,  but  also  that  plaintiff  is  making 
an  adverse  claim.     Allen  v.  Douglass,  29  Kan.  293. 

Where  the  answer  of  the  defendant  put  in  issue  the  title  of  the  plain- 
tiff, but  alleged  no  equitable  defense,  a  finding  and  judgment  for  the 
plaintiff  upheld,  notwithstanding  there  was  evidence  which,  under 
proper  allegations,  would  have  tended  to  establish  an  equitable  defense. 
Uppfalt  V.  Nelson,  18  Neb.  533. 

Afflrmatiye  relief.  If  a  defendant  seek  affirmative  relief,  such  as  to 
enforce  a  contract  which  does  not  give  him  the  right  to  the  possession, 
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but  doc'S  give  liiiii  the  right  to  demand 
tract,  upon  which  the  right  to  continvw 
plead  the  facts  entitling  him  to  such 
Neb.  221. 

Where  defendant  in  his  answer  in  ad 
that  he  is  in  possession  of  the  land,  am 
by  virtue  of  a  tax  deed  and  asks  that 
against  plaintiff,  that  part  of  his  answ 
asking  affirmative  relief  is  a  countercla 
olo. 

In  an  action  of  ejectment  an  offset 
the  plaintiff  by  the  defendants  cannot 
pleaded  merely  as  an  ac?count  and  not 
nection  with  plaintiff's  cause  of  action 
rents  and  profits.     White  v.  Whitney, 

Where  the  defendant  prays  for  affirni 
facts  entitling  him  thereto  such  issues 
out  a  jury.     Card  v.  Deans,  84  Neb.  4. 

Form  of  answer  in  action  setting  u; 
O'Dell,  27  Okla.  194. 

Sui&cient  answer  setting  up  contn 
purchase  money.     Chandler  v.  Neil,  46 

Certain  defects  in  an  answer  which 
and  not  by  demurrer.     Stringfellow  v. 

Where  a  new  or  another  title  is  ol 
the  pendency  of  the  action,  this  title, 
asserted  in  the  action  before  judgment 
46  Kan.  231. 

Amended  answer.  It  was  held  not 
cretion  for  the  court  to  allow  an  amen 
son  V.  Lombard,  73  Kan.  779. 
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CHAPTER  LXXXI. 

FRAl'D   AND    DECEIT. 

830a.  Answer  to  action  for  damages  by  reason  of  fraudulent  repre- 
sentations made  as  to  soundne^  of  a  horse  sold. 

830a.  ANSWER  TO  ACTION  FOR  D.UIAGES  BY  REASON  OF 
FRAUDULENT  REPRESENTATIONS  MADE  AS  TO 
SOUNDNESS  OF  A  HORSE  SOLD. 

Now  comes  defendant  and  for  answer  to  plaintiflf's  petition 
filed  herein  admits  that  at  the  time  he  sold  said  horse  to  plain- 
tiff he  believed  said  horse  was  sound  and  that  he  represented 
the  horse  sold  to  plaintiff  to  be  sound  and  that  he  had  no 
information  or  knowledge  of  the  diseased  condition  of  the 
horse  at  the  time  the  sale  was  made.^ 

1  Fraud,  as  a  defense  to  an  action  on  contract,  cannot  be  pleaded 
in  general  terms;  the  specific  acts  constituting  the  fraud  must  be  set 
forth.  Fire  Extinguisher  Mfg.  Co.  v.  Perry,  8  Okla.  429;  Barber 
Asphalt  Pav.  Co.  v.  Botsford,  5G  Kan.  532. 

Where  fraud,  misconduct  or  mistake  is  relied  upon  as  a  ground  for 
Slotting  aside  an  appraisal  of  lands  duly  made  by  appraisers  selected 
in  accordance  with  the  agreement  of  the  parties,  it  must  be  pleaded. 
Guild  V.  Atchison,  Topeka,  and  Santa  Fe  R.  R.  Co.,  57  Kan.  70. 

To  make  fraudulent  act«  available  as  a  defense  to  an  action,  they 
must  appear  to  have  prejudiced  him  who  pleads  them.  And  in  the 
absence  of  averment  and  proof  to  that  effect,  fraud  cannot  be  presumed 
to  have  been  injurious.  Missouri  Valley  Land  Co.  v.  Bushnell,  11  Neb. 
192. 
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nee    dismissed    with    his    reasonable 


39  Neb.  123. 

on  a  written  guaranty   indorsed   u 

to  file  affidavits  denying  the  execut 

rsement,  admits  conclusively  the  exe 

e    guaranty    indorsed    thereon.    Egg 

L  action  on  a  guaranty  of  payment 
)y  one  other  than  the  payee  allege 
d  holder  of  the  note  and  coupons,  bu 
a  written  indorsement  of  the  sai 
its  the  ownership  of  the  paper  in 
I  and  Trust  Co.  v.  Barnes,  63  Kan.  fi 
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INJUNCTION. 

time,  any  odors,  gases  or  fumes  to  be  given  off  by  said  plant 
except  such  as  were  strictly  necessary  and  unavoidable  in  the 
manufacture  of  said  material  for  its  city  contracts  above 
mentioned,  and  as  required  thereby,  and  any  fumes,  odors  or 
gases  which  may  have  escaped  from  said  plant  while  oper- 
ated by  defendant  were  only  such  as  were  necessary  and  un- 
avoidable in  preparing  the  asphaltum  for  use  for  the  con- 
struction of  streets  therewith  in  manner  and  form  as  re- 
quired by  said  ordinances  and  by  said  contracts  between  de- 
fendant and  said  city  as  above  mentioned. 

This  defendant  denies  that  said  plant  or  the  operation 
thereof  is  either  a  public  or  a  private  nuisance ;  and  it  avers 
that  it  has  the  permission  of  the  Municipal  Assembly  to  man- 
ufacture said  asphaltum  preparation  for  the  public  work 
aforesaid  in  manner  and  form  as  aforesaid  by  reason  of  tlie 
said  municipal  ordinances  authorising  said  work,  and  under 
which  ordinances  said  city  has  duly  let  to  this  defendant  con- 
tracts to  do  said  work  in  the  manner  above  described,  and  the 
duly  authorized  officials  of  said  city  have  required  said  treat- 
ment of  asphaltum  by  defendant  to  be  done  as  above  de- 
scribed in  this  answer.^ 

1  Form  of  answer  in  action  prayin*;  for  an  injunction  restraining  the 
confirmation  of  a  sale  of  the  sheriff  under  a  foreclosure  proceeding. 
3deyers  v.  Jones,  61   Kan.  191,  204;   59  Pac.  275. 

In  an  action  by  the  abutting  lot-owners  to  enjoin  the  collection  of 
an  assessment  for  street  improvements,  which  is  alleged  to  have  been 
made  without  any  authority  whatever,  an  answer  which  sets  fortli 
that  the  plaintiffs  had  full  knowledge  of  the  commencement  and  progress 
of  the  work,  that  they  made  no  objection  thereto,  but  at  all  times 
openly  encouraged  the  same,  but  does  not  set  forth  that  the  work  was 
done  under  any  kind  of  authority  whatever,  or  that  any  person  ever 
intended  or  expected,  or  even  suspected,  that  the  cost  of  the  work 
would  be  charged  against  the  abutting  lot  owners,  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  plaintiff's  action.  Gilmore  v. 
Fox,  10  Kan.  383. 
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AN  ACTION  ON  A  FIRE  INSURANCE  POLICY 
P  A  BREACH  OF  A  WARRANTY  IN  THE  POL- 

defendant  in  the  above  cause  and  denies 
negations  in  plaintiff's  petition, 
jwer  herein  defendant  says  that  it  did  not 
igh  any  of  its  agents,  when  the  policy  sued 

was  written  and  issued,  or  prior  thereto, 
ly  of  the  lumber  for  which  suit  is  brought 
lumber  burned  was  situated  in  a  mill  be- 
lintiff  and  under  the  same  roof  with  said 
its  of  defendant  did  not  agree  at  any  time 
)er  in  said  mill  nor  in  any  sheds  adjoining 
red  lumber  in  yard  only  and  such  sheds  as 
rohibited  space  hereafter  mentioned, 
her  says  that  under  and  by  virtue  of  a 
aid  policy  as  a  lumber  space  clause  which 
1  the  part  of  the  assured,  the  assured  war- 

tinuous  clear  space  of  feet  should 

ed  between  the  lumber  insured  and  any  mill 
uring  establishment,  else  the  policy  should 
lumber  space  clause  aforesaid  was  inserted 
he  face  of  the  policy  sued  on  in  this  cause, 
2cepted  said  policy  with  said  lumber  space 
,  and  knew  that  it  existed  as  a  part  of  said 
t    says    that    notwithstanding    said    clear 

atiff  did  not  maintain  a  space  of   

imber  which  was  burned  and  its  manufae- 
at,  which  consisted  of  planing  mill  and  saw 

being  operated  at  the  time  by  the  plaintiff 

manufacturing  and  planing  lumber.  The 
t  the  agents  of  the  defendant  company  had 
ue  policies  of  insurance  on  lumber  without 

space  clause,  and  were  specially  prohibited 
from  doing  so.  That  by  the  terms  of  the 
5  sued  on  in  this  case  the  agents  of  the  de- 
bited from  waiving  any  clause  or  provision 
warranty  and  which,  if  not  observed,  would 
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render  the  policy  void.  Th 
any  agreement  was  made  Ix 
plaintiff  whereby  the  lumbe 
by  the  policy  herein  sued 
into  and  destroyed  by  the  ii 
in  said  policy;  because,  def 
burned  and  for  which  suit  i 
prohibited  limits  of  said  lu 

feet  from  the  mill. 

Wherefore,  defendant  prf 
and  have  judgment  for  its  ( 

1  Form  in  Liverpool,  etc..  Ins 
Okla.  585. 

Oeneral  averments.  Where  tli 
issue  the  execution  and  delivery 
waives  the  terms  of  the  policy  rel 
Western  Home  Ins.  Co.  v.  Richt 
Accident  Ass'n  v.  Tomson,  72  Nt 

A  breach  of  the  contract,  sui 
matter  of  defense  to  Im*  j)leaded  ; 
not  incumbent  upon  the  insured 
stance  either  in  i)leading  or  pro< 
Peterson,  47  Xeb.  747. 

Where  the  insurer  relies  upon 
recovery,  it  must  plead  affirmat 
Farmers  &  Merchants  Ins.  Co.  v. 

A  condition  in  a  policy  of  insi 
erty  insured  may  be  waived  by  t 
])lcaded,  to  avail  the  insured.  I 
42  Xeb.  208.. 

An  answer  alleging  that  the  £ 
gj'uce  and  carelessness  of  the  a.* 
arc  set  forth  tending  to  show  thj 
or  fraudulent.     Phenix  Insurance 

Where  an  insurance  company 
into  a  contract  for  the  issuance  < 
property  in  the  usual  or  in  any 
permitted  to  ofTcr  in  evidence  a 
the  purpose  of  showing  the  existe 
and  warranties,  with  a  view  in 
the  terms  of  the  policy,  operated 
Slobodisky,  53  Xeb.  782. 

Where  the  defendant  seeks  to  s 
plead  t!.e  ground  of  forfeiture  avI 
Co.  v.  Excelsior  Milling  Co.,  G9  K 
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834.  ANSWER  IX  ACTION  OX  FIRE  IXSURAXCE  POLICY  SET- 
TIXG  UP  REFUSAL  OF  THE  PLAIXTIFF  TO  ARBITRATE 
THE  LOSS  AS  PROVIDED  FOR  IX  THE  POLICY. 

1.  Defendant  further  alleges  that  said  policy  of  insur- 
ance contains  the  following  conditions  and  agreements, 
namely:  If  differences  of  opinion  arise  between  the  parties 
hereto  as  to  the  amount  of  loss  or  damage,  that  question  shall, 
at  the  written  request  of  either  party,  be  referred  to  two  dis- 
interested and  competent  men,  each  party  to  select  one,  who 
shall  ascertain,  estimate,  and  appraise  the  loss  or  damage; 
and  in  case  of  disagreement,  the  two  so  chosen  to  select  a 
third,  who  shall  act  as  an  umpire  on  disputed  points  only, 
and  their  award  in  writing,  duly  sworn  to,  shall  be  binding 
on  the  parties  hereto  as  to  the  amount  of  said  loss  or  damage, 
but  no  appraisal  or  agreement  for  appraisal  shall  be  con- 
strued as  evidence  of  the  validity  of  said  policy  or  the  com- 
pany's liability  therein;  and  each  party  to  pay  their  own 
appraiser  and  one-half  the  umpire's  fee. 

2.  The  defendant  further  alleges  that  in  accordance  with 
said  agreement  and  conditions  contained  in  said  policy  the 
defendant,  after  said  fire,  in  writing,  notified  and  requested 
the  plaintiff  to  submit  the  differences  of  opinion  between  the 
plaintiff  and  this  defendant,  in  relation  to  the  amount  of  loss 
or  damage  which  the  plaintiff  had  sustained,  to  two  disinter- 
ested and  competent  men,  in  accordance  with  the  terms  of  said 
policy,  to  ascertain  an  estimate  and  appraise  the  said  loss  or 
damage,  and  requested  the  plaintiff  to  notify  this  defendant 
of  the  person  of  whom  the  plaintiff  had  selected  to  act  as 
appraiser  in  that  behalf;  that  thereupon  the  plaintiff  did 
select  an  appraiser  and  notified  this  defendant  of  said  fact, 
whereupon  this  defendant  selected  one  F.  W.  H.  of  D.,  Ne- 
braska, to  act  as  its  appraiser  and  notified  the  plaintiff  of  that 
fact;  that  within  a  few  days  thereafter,  and  before  any  step 
had  been  taken  by  the  plaintiff  or  defendant,  or  by  the  ap- 
praisers so  appointed,  to  make  any  appraisement  of  said  loss 
or  damage,  this  defendant  was  informed  that  the  said  H. 
was  not  a  disinterested  appraiser,  whereupon  the  defendant, 
at  once,  on  the day  of ,  19 . . ,  notified  the  plain- 
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4.  The  defendant  further  alleges  that  no  appraisement 
or  award  has  been  made  fixing  the  amount  of  plaintiff's  claim 
under  said  policy,  although  the  same  has  been  requested  in 
writing  by  the  defendant  as  hereinbefore  set  forth. 

Wherefore  the  defendant  prays  that  the  plaintiff's  action 
be  dismissed  and  the  defendant  recover  its  costs.* 

885.  ANSWER  IN  ACTION  ON  FIRE  INSURANCE  POLICY  AL- 
LEGING ALTERATIONS  MADE  IN  THE  BUILDING  WITH- 
OUT NOTICE  TO  THE  DEFENDANT. 

Further  answering  defendant  alleges  that  said  policy  was 
issued  upon  a  written  and  printed  application  therefor,  made 
and  signed  by  M.  M.,  wherein  it  was  agreed  and  warranted 
that  if  the  conditions  and  circumstances  were  changed  or 
risk  increased  during  the  term  of  said  policy  said  insured 
should  notify  the  company  immediately  of  the  same.  Other- 
wise said  policy  to  be  void.  Defendant  alleges  that  after 
said  policy  was  issued  and  before  the  fire  mentioned  in  the 

petition  and  to-yrit,  on  the day  of ,  19. .,  a  fire 

occurred  in  said  building  which  was  originated  through  the 
flue  thereof,  whereby  said  building  was  slightly  damaged; 
that  after  the  fire  the  said  insured  caused  certain  changes  to 
be  made  in  said  building  which  weakened  the  flue  and  in- 
creased the  risk  of  fire  in  said  building ;  that  it  was  the  duty 
of  plaintiff  to  have  notified  this  defendant  of  said  fire  and 
have  informed  defendant  of  the  changes  made  in  said  build- 
ing which  increased  the  said  risk  as  aforesaid;  but  notwith- 
standing it  was  the  duty  of  plaintiff  to  have  so  notified  de- 
fendant, plaintiff  never  did  at  any  time  previous  to  the  fire 
mentioned  in  the  petition,  give  defendant  any  notice  of  said 
first  fire  or  of  said  changes  of  said  building,  by  reason  whereof 
defendant  says  plaintiff  is  not  entitled  to  recover. 

886.  ANSWER  IN  ACTION  ON  FIRE  INSURANCE  POLICY,  AL- 
LEGING THAT  iuE  FIRE  WAS  CAUSED  BY  THE  WILL- 
FUL AND  INTENTIONAL  ACT  OF  PLAINTIFF. 

Further  answering,  defendant  alleges  that  the  fire  men- 
tioned in  the  petition,  which  damaged  said  property,  was 

«  Form  in  Home  Fire  Ins.  Co.  v.  Bean,  42  Neb.  537,  642. 
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caused  by  the  willful  and 
the  purpose  of  destroyinf 
this  defendant. 

837.     ANSWER  TX  ACTION 
ING  CANCELLATIO] 

Defendant  for  answer 

1.  It  admits  that  it  is  ; 
tion. 

2.  Defendant  says  thai 
its  agents  in  the  city  of  . 
B.  B.  &  A.  E.  Co.  a  polii 
date  whereby  it  agreed  t( 
against  loss  or  damage  b} 
lars  on  the  property  des 

from  noon  of 

policy  was  delivered  to  s 
therefor  by  insured  nor 
paid  therefor  at  any  time 
defendant  alleges  that  at 

to  insured,  to-wit,  on 

so  expressed  in  the  face  of 
take  effect  until  noon  on  t 
it  was  further  then  and  tl 
sured  and  defendant  thro 
policy  should  take  effect  < 
municate  with  defendant 
would  carry  said  risk  and 
that  if  the  defendant  de 
surrender  said  policy  to 
that  its  said  agents  did 
whether  or  not  it  would  ca 
receipt  of  said  communica 
agents  that  it  would  decl 

,  19..,  in  t 

taken  effect,  defendant's  j 
form  and  notify  said  ini 
clined  to  carry  said  risk 
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compliance  with  said  agreement  and  understanding,  delivered 
and  surrendered  to  this  defendant,  so  that  defendant  alleges 
said  policy  never  became  effective  and  this  defendant  never 
assumed  any  liability  thereunder. 

3.  Further  answering  defendant  alleges  it  is  provided  in 
said  policy  as  follows:  **This  policy  shall  be  canceled  at 
any  time  at  the  request  of  the  insured  or  by  the  company 
^>y  giving  five  days*  notice  of  such  cancellation.  If  this 
policy  shall  be  canceled  as  hereinbefore  provided  or  become 
void  or  cease,  the  premium  having  been  actually  paid,  the 
unearned  portion  shall  be  returned  on  surrender  of  this  policy 
or  last  renewal,  this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  canceled  by  this  com- 
pany by  giving  notice,  it  shall  retain  only  the  pro  rata  pre- 
mium."    Defendant  alleges  that  no  premium  was  ever  paid 

by  insured  or  by  anyone  for  it  for  said  policy ;  that  on 

,  19..,  defendant  duly  notified  said  insured  that  it 

would  decline  to  carry  said  risk  and  that  said  policy  was 
canceled  and  it  demanded  of  insured  the  surrender  of  said 

policy ;  that  on ,  19. .,  the  said  insured  did,  in 

compliance  with  defendant's  request,  surrender  and  deliver 
to  it  said  policy,  so  that  all  liability  of  defendant  thereunder, 
if  any  ever  existed,  which  it  denies,  thereupon  ceased  and 
determined  and  plaintiff  is  not  entitled  to  recover. 

5.  Further  answering,  defendant  denies  each  and  every 
allegation,  matter,  fact  and  thing  in  the  petition  alleged  not 
herein  expressly  admitted. 

8SS.  ANSWER  TO  AN  ACTION  ON  A  FIRE  INSURANCE  POLICY 
ALLEGING  THAT  CERTAIN  CONDITIONS  OF  THE  POL- 
ICY REQUIRING  AN  ITEMIZED  INVENTORY  HAD  NOT 
BEEN  COMPLIED  WITH. 

Further  answering,  the  defendant  alleges  it  is  provided  in 
said  application  and  policy  that  the  applicant  shall  take  a 
complete  itemized  inventory  of  any  stock  of  goods  insured, 
at  least  once  a  year,  during  the  life  of  the  policy,  and  unless 
such  inventory  has  been  taken  within  twelve  months  prior 
to  the  date  of  the  policy,  the  same  shall  be  taken  within  thirty 
days  after  the  date  of  the  policy  or  the  policy  shall  be  null 
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saved  a  large  quantity  of  said  goods,  but  that  he  recklessly 
and  vrillfully  failed  to  do  so  and  knowingly  permitted  other 
people  to  enter  said  store  while  said  fire  was  in  progress  and 
take  and  remove  therefrom  a  large  quantity  of  said  goods 
and  keep  and  retain  same  for  their  own,  by  reason  whereof 
plaintiff  is  not  entitled  to  recover. 

MO.  ANSWER  IN  ACTION  ON  A  LIFE  INSURANCE  POUCY  SET- 
TING UP  MISREPRESENTATIONS  IN  THE  APPLICATION 
FOR  INSURANCE— TENDER  OF  PREMIUMS  PAID. 

Further  answering  said  petition,  defendant  says  that  on  or 

about  the day  of ,  19 . . ,  said  E.  McG.  aforesaid, 

and  the  person  mentioned  in  plaintiff's  petition,  made  and 
signed  a  certain  application  in  writing,  dated  on  said  day, 

and  signed  by  said  E.  McG.  at  the  city  of , ,  and 

same  were  presented  to  defendant  company,   wherein  and 

whereby  a  policy  of  insurance  in  the  sum  of dollars, 

upon  the  life  of  said  E.  McG.,  and  for  the  benefit  of  his  estate, 
was  applied  for,  which  said  application  was  sent  to  the  home 

oflSce  of  defendant  company  in   ,  and  there,  by  the 

proper  officials  of  defendant  company,  the  same  was  approved, 
the  defendant  relying  upon  the  statements,  representations 
and  warranties  in  said  application  contained. 

Defendant  says  the  policy  filed  with  the  petition  of  plain- 
tiff, upon  which  his  action  is  based,  was  issued  solely  on  the 
faith  of  said  application  which,  by  the  terms  thereof,  and  of 
said  policy,  is  made  a  part  of  the  contract  of  insurance  sued 
on;  and  defendant  says  that  said  application  and  the  policy 
issued  thereon,  contained  the  entire  contract  of  insurance  en- 
tered mto  by  defendant  with  said  E.  McG.,  applicant,  and 
said  application  and  said  policy  aforesaid  constitute  the  only 
contract  of  insurance  entered  into  by  defendant  and  said 
applicant,  E.  McG. 

Defendant  says  that  in  said  application  it  was  agreed  and 
warranted  by  said  E.  McG.  as  follows:  (set  out  the  warranty 
in  the  words  used  in  the  application) . 

Defendant  says  that  in  said  application  aforesaid  the  fol- 
lowing questions,  among  others,  were  asked  and  propounded 
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to  applicant,  E.  McG.,  viz.:   (set  out  the  questions  and  the 
answers  relied  upon  as  not  being  true). 

Defendant  alleges,  and  charges  the  fact  to  be,  that  all  of 
said  answers  hereinabove  mentioned  as  having  been  made  by 
said  E.  McG.,  and  reduced  to  writing,  were  absolutely  false, 
and  made  for  the  purpose  of  defrauding  and  deceiving  de- 
fendant company;  that  defendant  has  been  informed,  and 
charges  the  fact  to  be,  that  the  said  E.  McG.,  at  the  time  of 
making  and  signing  the  said  application  hereinbefore  men- 
tioned carried  an  insurance  policy  on  his  life  in  the  P.  In- 
surance Company  of  N.,  N.  J.,  for  the  sum  of dollars. 

Defendant  further  says  that  the  said  E.  ]\IcG.,  on  or  about 

,  19. .,  a  few  months  prior  to  the  signing  of 

said  application,   was  a  patient  at  the    Hospital  in 

, ,  suffering  with  alcoholism,  malaria  and  chronic 

nephritis;  that  after  having  been  discharged  from  said  hos- 
pital at  his  own  request  the  said  E.  McG.  was  again  admitted 

as  a  patient  in  said  institution  on  or  about , 

19..,  suffering  with  chronic  malaria,  chronic  nephritis  and 
syphilletes  seborrhoes,  being  so  confined  and  treated  in  said 

hospital  aforesaid  till ,  19. .,  when  he  was  for 

the  second  time  discharged  at  his  own  request.  That  the  said 
E.  ^IcG.  was,  at  the  time  of  the  making  and  signing  of  said 
application  aforesaid,  a  hal)itual  drinker  of  intoxicating 
liquors,  a  ^'lianger  on"  at  the  saloon  over  which  plaintiff 
resides,  broken  down  in  health,  and  finally  died  as  the  result 
of  his  intemperate  habits. 

Defendant  says  that  had  the  said  E.  ^IcG.  not  made  the 
false  statements  and  material  misrepresentations  hereinabove 
mentioned  for  the  purpose  of  defrauding  and  deceiving  de- 
fendant company,  defendant  would  not  have  issued  the  policy 
of  insurance  sued  on  in  this  cause. 

Defendant  states  that  there  was  paid  by  and  for  the  insured 
upon  the  policy  sued  on  the  sum  of  dollars  as  pre- 
miums thereon  and  the  defendant  now  tenders  said  amount 
and  pays  the  same  into  court. "^ 

3  Form  of  answer  in  action  on  insurance  policy  setting  up  niisrepre- 
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S41.  ANSWER  IN  AN  ACTION  ON  LIFE  INSUBANCE  POLICY 
ISSUED,  BUT  NOT  DELIVERED  TO  THE  INSURED  OR 
BENEFICIARY  BEFORE  DEATH,  ALLEGING  AS  A  DE- 
FENSE NO  LIABILITY  BEFORE  DELIVERY  OF  POLICY- 
TENDER  OF  SUM  PAID. 

For  answer  to  plaintiff's  petition  defendant  states  that  on 

or  about day  of ,  19. .,  the  S.  K.  mentioned  in 

plaintiff's  petition  made  a  written  application  for  a  policy  of 
life  insurance  of  defendant,  and  the  same  was  afterwards  for- 
warded to  defendant's  home  office  in  the  city  of for 

its  action  thereon;  admits  that  at  the  time  said  application 
was  made  there  was  received  from  said  applicant,  by  one  of 

its  agents,  J.  C,  at  the  city  of ,  ,  the  sum  of 

dollars  j  but  expressly  denies  that  said  sum  of  money 

or  any  part  thereof  was  received  for  or  on  account  of  pre- 
mium on  policy  of  insurance,  or  for  any  other  purpose  than 
is  expressly  stated  in  written  receipt  delivered  to  and  ac- 
cepted by  the  said  S.  K.,  being  the  same  receipt  mentioned 
in  plaintiff's  petition  and  filed  in  this  cause,  which  said  re- 
ceipt is  in  w^ords  and  figures  as  follows:  (copy  receipt). 

That  said  C.  had  no  other  or  further  authority  to  receive 
said  sum  for  any  other  purpose  than  therein  expressed.  That 
the  character  of  policy  applied  for  by  the  applicant  contained 
among  other  written  conditions  the  following: 

**No  obligation  is  assumed  by  this  company  upon  this 
policy  until  the  first  premium  has  been  paid,  and  the  policy 
duly  delivered  nor  unless  upon  the  date  of  delivery  the  in- 
sured is  alive  and  in  sound  health. 

**The  contract  between  the  parties  hereto  is  completely  set 
forth  in  this  policy  and  the  application  therefor  taken  to- 
gether, and  none  of  its  terms  can  be  waived  or  modified,  nor 
any  forfeiture  waived  or  premiums  in  arrears  received  except 
by  agreement  in  writing  signed  by  either  the  president,  vice- 
president,  secretary  or  actuary,  whose  authority  for  this  pur- 
pose will  not  be  delegated;  no  other  person  has  or  will  be 
given  authority." 

sentation  in  application  for  reinstatement.  .Etna  Life  Ins.  Co.  v.  Reh- 
laender,  68  Neb.  284. 

Misrepresentation  as  to  condition  of  health.  Northwestern  Mutual 
Life  Ins.  v.  Woods,  54  Kan.  663. 
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sented  that  said  building  was  of  the  value  of dollars 

and  falsely  represented  and  stated  that  it  was  the  intention 
of  insured  to  make  material  repairs  to  said  building.  That 
defendant,  in  issuing  said  policy,  relied  upon  said  representa- 
tions; that  the  same  were  material.  That  said  representa- 
tions were  false  and  untrue  in  this,  that  said  building  was 

not  worth   dollars  and  did  not  exceed  in  value  the 

sum  of    dollars.     That  it  was  not  the  intention  of 

plaintiff  to  make  repairs  on  said  building,  and  put  the  same 
in  good  condition,  and  plaintiff  did  not,  after  said  policy  was 
issued,  at  any  time  make  repairs  thereon.  By  reason  whereof, 
defendant  says  plaintiff  is  not  entitled  to  recover;  that  had 
defendant  known  that  said  representations  were  fraudulent 
and  had  the  defendant  known  the  real  state  of  facts  regard- 
ing said  property  it  would  not  have  issued  the  policy  sued 
upon. 

4.  Further  answering,  defendant  alleges  that  said  building 
was  insured  as  a  private  barn  and  was  to  be  occupied  as  such 
by  a  careful  tenant;  that  after  said  policy  was  issued  and 
without  the  knowledge  of  defendant,  said  building,  or  a  por- 
tion thereof,  was  used  as  a  creamery,  and  a  portion  of  said 
building  was  used  as  a  warehouse  and  storage  house  for  the 
purpose  of  storing  a  large  amount  of  hay,  and  a  large  amount 
of  hay  was  stored  in  said  building,  whereby  the  risk  of  loss 
by  fire  was  greatly  increased,  of  which  fact  plaintiff  had 
knowledge,  so  that  defendant  says  plaintiff  is  not  entitled  to 
recover. 

5.  Further  answering,  defendant  alleges  that  at  the  time 
said  policy  was  issued,  and  at  the  time  of  the  fire  aforesaid, 
said  property  described  in  said  policy  was  incumbered  by  a 

deed  of  trust  to  secure  the  sum  of dollars.    Which 

said  deed  of  trust  was  in  full  force  and  not  satisfied  at  the 
time  of  the  fire  aforesaid ;  that  when  said  policy  was  issued 
and  ever  afterwards,  previous  to  the  fire,  the  plaintiff  con- 
cealed from  defendant  the  fact  that  said  incumbrance  ex- 
isted upon  said  property.  That  said  fact  so  concealed  was 
a  material  fact  with  reference  to  said  risk.  That  if  defend- 
ant had  known  of  the  existence  of  said  deed  of  trust  it  would 

1223 


Digitized  by  VjOOQIC 


ANSWERS   IN    PARTICULAR   ACTIONS. 


not  have  issued  said  policy.     By  reason  whereof 
says  plaintiff  is  not  entitled  to  recover. 

6.  Further  answering,  defendant  alleges  that  it  now  here 
offers  to  refund  to  plaintiff  and  tenders  into  court  for  plain- 
tiff the  premium  paid  on  said  policy,  to-wit:  The  sum  of 
dollars,  and  asks,  on  account  of  the  fraud  and  mis- 
representation of  plaintiff  hereinbefore  stated,  that  said  policy 
be  canceled  and  for  naught  held,  and  having  fully  answered, 
asks  to  go  hence  with  its  costs. 

843.  ANSWER  IN  AN  ACTION  ON  A  FRATERNAL  BENEFIT 
CERTIFICATE,  ALLEGING  MISREPRESENTATION  AND 
UNTRUE  ANSWERS  MADE  IN  THE  MEDICAL  EXAMINA- 
TION. 

Defendant  states  that  on  or  about  the day  of , 

19. .,  the  said  R.  L.  McD.  executed  and  delivered  to  the  de- 
fendant his  said  application  for  membership  in  defendant's 
society  and  for  benefits  therein,  a  copy  of  which  application 
is  hereto  attached  and  marked  ''exhibit  A"  and  made  a  part 
hereof;  that  in  pursuance  of  the  terms  and  conditions  of  the 
said  application,  and  relying  upon  the  statements,  warranties 
and  answers  therein  contained,  defendant  admitted  said  R.  L. 
McD.  to  membership  in  defendant's  society  and  issued  to  him 
its  benefit  certificate,  which  is  the  same  benefit  certificate 
herein  sued  on,  to  which  was  attached  by  the  defendant  a 
true  copy  of  the  said  written  application  of  the  said  R.  L. 
McD.  therefor. 

That  said  application  provided  that  it  should  be  deemed 
and  taken  as  a  part  of  any  contract  of  indemnity  issued  to 
said  R.  L.  ^IcD.  in  pursuance  of  its  terms.  Said  application, 
so  executed  by  said  R.  L.  McD.  as  a  consideration  for  and  a 
part  of  the  contract  herein  sued  on,  contained  among  other 
things  the  following: 

*'I  have  verified  each  of  the  foregoing  answers  and  state- 
ments from  1  to  28  inclusive,  adopt  them  as  my  o\\n,  whether 
written  by  me  or  not,  and  declare  and  warrant  that  they  are 
full,  complete  and  literally  true,  and  I  agree  that  the  exact, 
literal  truth  of  each  shall  be  a  condition  precedent  to  any 
binding  contract  issued  upon  the  faith  of  the  foregoing  an- 
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swers.  I  further  agree  that  the  foregoing  answers  and  state- 
ments, together  with  the  preceding  declaration,  shall  form 
the  basis  of  the  contract  between  me  and  the  M.  W.  of  A., 
and  are  offered  by  me  as  a  consideration  for  the  contract 
applied  for,  and  are  hereby  made  a  part  of  any  benefit  cer- 
tificate that  may  be  issued  on  this  application,  and  shall  be 
deemed  and  taken  as  a  part  of  such  certificate;  that  this 
application  may  be  referred  to  in  said  benefit  certificate  as 
the  basis  thereof,  and  that  they  shall  be  construed  together 
as  one  entire  contract;  and  I  further  agree  that  if  any 
answer  or  statement  in  this  application  is  not  literally  true, 
or  if  I  shall  fail  to  comply  with  and  conform  to  any  and 
all  the  laws  of  said  M.  W.  of  A.,  whether  now  in  force  or 
hereafter  adopted,  that  my  benefit  certificate  shall  be  void." 

Defendant  says  that  at  item  14  of  said  application  the  said 
R.  L.  McD.  was  asked  *  *  Have  you,  within  the  last  seven  years, 
l>een  treated  by  or  consulted  any  physician,  or  physicians,  in 
regard  to  personal  ailment?"  and  in  answer  to  said  question 
he,  the  said  R.  L.  McD.,  answered,  stated  and  warranted 
**No."  Defendant  avers  that  said  answer  and  statement  was 
not  full,  complete  and  literally  true,  but  avers  the  fact  to  be 

that  on ,  19. .,  the  said  R.  L.  McD.  did  consult 

a  physician  for  personal  ailment,  who  prescribed  for  and 
treated  him  professionally  on  that  date  and  at  sundry  other 

times  between  said ,  19-  -,  aiid  the  date  of  his 

said  application. 

Defendant  further  says  that  at  item  16  of  said  application 
the  said  R.  L.  McD.  was  asked,  *^Have  you  ever  had  any 
local  disease,  personal  injury  or  serious  illness?"  and  in  an- 
swer to  said  question  he,  the  said  R.  L.  ^IcD.,  answered, 
stated  and  warranted,  '*None."  Defendant  avers  that  said 
answer  and  statement  was  not  full,  complete  and  literally 
true;  but  avers  the  fact  to  be  that  prior  to  the  making  of 
said  application  the  said  R.  L.  ^McD.  had  been  seriously  ill 
>\ith  pneumonia,  and  was  during  said  sickness  attended  by  a 
physician. 

Defendant  says  that  at  item  15  of  said  application  the  said 
R.  L.  ^IcD.  was  asked,  **Are  you  now  of  sound  body,  mind 
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•eof,  then  this  benefit  certificate  shall 
beneficiary  or  said  beneficiaries,  be 

3  issued  in  consideration  of  the  war- 
made  by  the  person  named  in  this 
tion  to  become  a  member  of  this  so- 


^T  ON  A  FRATERNAL  BENEFIT  CER- 
\G    UP  FAILURE  TO  COMPLY  WITH 
OF  THE  LAW  AND  FAILURE  TO 
OF  DEATH. 

er  defendant  says  that  upon  the  ap- 

3  defendant  on  the    day  of 

aid  G.  W.  a  beneficiary  certificate  as 

;hat  said  certificate  was  issued  to  said 

)f  the  payments  to  be  made  by  said 

it  rank  of  defendant,  of  all  monthly 

nd  the  full  compliance  with  all  the 

>wment  rank  at  that  time  in  force  or 

jnacted.     And  said  certificate  further 

and  agreed  that  any  violation  of  the 
ions  or  the  requirements  of  the  law 
•ank,  shall  render  the  certificate  and 
I;  and  that  the  said  supreme  lodge 
i  above  sum,  or  any  part  thereof/' 
Ltes  that  under  the  laws,  rules  and 

iant,  adopted  on  the day  of 

,  article ,  provides  as  follows : 

of  the  same  article,  it  is  provided  as 

the  said  G.  W.  failed  and  declined 
r  payments  on  said  certificate  after 
. . . . ,  and  the  same  became  and  was 
id  failure  of  said  G.  W.  to  pay  said 
the  said  G.  W.,  by  reason  of  said 
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failure  to  pay  said  monthly  payments,  was 
dropped  as  a  member,  and  he  ceased  to  be 
defendant ;  and  defendant  further  says  that 

not,  as  provided  for  in  said  section 

bership  in  said  defendant  by  making  applic 
required  fees,  and  surrender  of  the  f orf eitec 
certificate  became  and  was  null  and  void,  a 

And  for  further  answer  defendant  says, 
tificate  it  is  provided  that  said  defendan 
amount  therein  agreed  to  be  paid,  upon  du( 
of  death  and  good  standing  in  the  Rank,  at 
and  surrender  of  said  certificate;  and  tha 
certificate  it  is  further  provided  and  agreec 
cate  was  issued  in  consideration  of  all  moi 
required,  and  full  compliance  with  all  tli 
the  defendant  now  in  force  or  that  may  her 
defendant  further  states  that  by  the  laws  ( 

duly  adopted  and  passed  on  the da: 

and  in  force  at  the  time  the  claim  by  said  | 
that  G.  W.  had  departed  this  life;  it  was  p 

,  section   ,  as  follows:   (set  oi 

notice  and  proof  of  death). 

Defendant  states  that  no  notice  of  the  dc 
nished  by  plaintiff  to  defendant,  nor  was  a 
made  or  furnished  by  said  plaintiff  to  said 
time  it  is  alleged  in  said  petition  the  said  G 
life.  Nor  has  any  notice  or  proof  of  death 
the  said  defendant  since  said  time;  defend 
proofs  of  death  were  furnished  by  said  pla 
of  control  of  this  defendant,  nor  to  this  def( 
affidavits  of  the  attending  physician  or  p] 
dertaker  who  officiated  at  the  time  of  the 
W.,  nor  did  the  said  beneficiary  herein  fui 
at  the  time  nor  since  it  is  alleged  that  sai 
this  life. 

And  for  further  answer  and  defense  de 
by  said  certificate  upon  which  suit  is  brou^ 
agreed  to  pay  to  the  plaintiff  the  sum  c 
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'^upoBL  due  notice  and  proof  of  death  and  good  standing  in 
the  Rank  at  the  time  of  death,  and  surrender  of  this  cer- 
tificate/' And  said  certificate  further  provides  as  follows: 
(set  out). 

Defendant  states  that  said  provision  in  said  certificate  re- 
quired said  notice  and  said  proof  of  death  to  be  furnished 
to  the  defendant  within  a  reasonable  time  thereafter. 

That  by  said  petition  it  is  alleged  that  the  said  G.  W.  died 

on  or  about  the   day  of ,  19. .,  and  defendant 

alleges  that  plaintiff  gave  no  notice  of  the  death  of  the  said  G. 
W.  and  furnished  no  proof  of  death  as  required  by  said  cer- 
tificate, until  about  the  time  the  suit  herein  was  commenced 

on  said  certificate,  on  to- wit :  the day  of ,  19 . . . 

And  so  defendant  says  that  the  said  notice  of  said  alleged 
death,  and  the  said  proof  of  said  alleged  death  were  not 
due  notice  and  proof,  and  were  not  furnished  the  defendant 
within  a  reasonable  time  after  it  is  alleged  the  said  G.  W. 
departed  this  life,  by  reason  thereof  said  certificate  became 
null  and  void,  and  no  cause  of  action  ever  accrued  to  the 
I)Iaintiff. 

845.  ANSWER  IX  ACTION  ON  A  FRATERNAL  BENEFICIARY 
CERTIFICATE  SETTING  UP  CONTHACT  TO  BE  GOVERNED 
BY  THE  LAWS  ENACTED  AFTEU  THE  ISSUANCE  OF 
THE  CEHTIFICATE,  AND  ALLEGING  DEATH  BY  SUICIDE, 
RENDERING  THE  CERTIFICATE  VOID  UNDER  THE 
LAWS  IN  FORCE  AT  THE  TIME  OF  THE  DEATH. 

Further  answering,  the  defendant  sa^'s  that  in  the  contract 
between  the  said  member  and  said  association  it  is  provided 
in  the  application  signed  by  the  said  P.  Z.,  which  is  made  a 
part  of  this  certificate,  as  follows:  *'I  hereby  agree  that  these 
statements,  together  with  those  hereafter  made  to  the  exam- 
ining physician  in  this  application,  and  the  laws  of  the  S.  T. 
of  the  K.  of  the  ^I.  of  the  \V.,  now  in  force  or  that  may  liere- 
after  be  adopted,  shall  form  the  basis  of  this  contract  for 
beneficial  membership.''  And  it  is  further  provided  and  set 
forth  in  said  application,  **This  application  and  the  laws  of 
the  S.  T.  now  in  force  or  that  may  hereafter  be  adopted  are 
made  a  part  of  the  contract  })etween  myself  and  the  S.  T., 

1229 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Wm9i^-'' 


INSURANCE. 

receiving  said  wound,  he  had  unnecessarily  exposed  himself 
to  danger  and  to  obvious  risks  of  injury  by  going  to  sleep 
ujK)n  the  railroad  track  of  the  6.,  C.  and  S.  F.  R.  R.,  near 

the  south  end  of  bridge  No ,  near   ,   ; 

and  that  said  wound  was  produced  by  a  train  running  over 
said  road,  striking  him  in  the  head;  and  at  the  time  of  re- 
ceiving said  wound  he  was  employed  by  the  railroad  com- 
pany as  watchman  on  said  bridge,  with  the  directions  to  flag 
all  trains  passing  over  said  bridge;  and  that  such  duties 
required  him  to  remain  awake  constantly  on  watch  for  all 
passing  trains ;  that  such  negligence  and  unnecessary  exposure 
to  danger  was  the  sole  and  only  cause  of  said  accident. 

Defendant  further  alleges  that  in  the  performance  of  his 
duties  as  aforesaid  as  w^atchman  on  said  bridge,  it  was  his 
duty  to  flag  all  trains  going  in  a  northerly  direction  over 
said  bridge;  that  for  this  purpose  it  was  necessary  that  he 
remain  on  the  east  side  of  the  railroad  track,  but  that  he 
negligently  placed  himself  upon  the  west  side  of  the  track 
and  so  near  thereto  as  to  be  struck  by  a  passing  train  passing 
over  said  bridge  running  in  a  northerly  direction. 

Defendant  further  alleges  that  by  the  terms  and  provi- 
sions of  said  policy  by  plaintifif  pleaded,  any  unnecessary 
exposure  to  danger  or  obvious  risk  of  injury  by  the  said 
0.  J.,  it  w^as  agreed  between  him  and  the  said  company  that 
the  said  defendant  should  be  exempt  from  liability,  should 
death  occur  from  accident,  to  an  amount  beyond  the  sum  of 

dollars,  and  that  it  was  further  agreed  in  said  policy 

or  contract  that  any  amount  or  premium  unpaid  which  had 
been  agreed  to  be  paid  therein,  should  be  deducted  from  any 
liability  of  the  company  under  the  said  contract  and  that 
there  was  still  remaining  due  and  unpaid,  as  premium,  the 
sum  of dollars. 

Defendant  further  alleges  that  the  said  amount  of 

dollars,  has  been  tendered  to  plaintiff  and  that  he  refused 
to  receive  and  accept  the  same  as  payment  on  said  policy,  and 

defendant  further  hereby  tenders  the  sum  of dollars, 

and  submits  and  agrees  that  this  court  may  render  judgment 
for  that  amount;  defendant  therefore  prays  to  be  dismissed 
of  this  suit  with  its  cost. 
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then  executed  by  her  said  husband  on  a  large  amount  of 
peraonal  property  owned  by  him,  to-wit:  (here  set  out)  of 
the  value  of  more  than  the  amount  of  said  note;  that  said 
defendant,  relying  upon  said  representations  and  the  faithful 
performance  of  the  agreement  to  apply  said  mortgaged 
property  to  the  payment  of  said  note,  then  signed  and  de- 
livered said  note,  and  said  mortgage  was  then  at  same  time 
executed  and  delivered  to  plaintiff's  assignor,  to  secure  the 
same,  and  but  for  said  representations  and  the  agreement 
to  execute  and  deliver  said  chattel  mortgage  securing  the 
payment  of  said  note,  this  defendant  would  not  have  exe- 
cuted the  same. 

And  defendant  says  that  all  of  the  foregoing  facts  were 
known  to  plaintiff  and  plaintiff's  assignor  at  the  time  of  the 
alleged  indorsement  of  said  note  to  plaintiff,  as  also  at 
the  time  of  the  conversion  of  said  mortgaged  property  as 
hereinafter  mentioned. 

And  this  defendant  further  alleges  that  long  after  the 
pretended  recovery  of  the  alleged  judgment  against  this 
defendant,  on  said  note  mentioned  in  plaintiff's  petition, 
to-wit,  in  the  month  of ,  19. .,  the  plaintiff  took  pos- 
session of  said  mortgaged  property  and  converted  the  same 
to  his  own  use  and  refused  to  apply  it  to  pay  said  note 
or  pretended  judgment;  and  this  defendant  alleges  that  said 
personal  property  was  of  value  more  than  sufficient  to  pay 
said  promissory  note  and  interest  and  the  pretended  judg- 
ment for  the  same,  and  the  said  personal  property  or  the 
value  thereof  should  have  been  by  plaintiff  applied  to  sat- 
isfy and  pay  any  indebtedness  by  reason  of  said  note  or 
said  pretended  judgment.  Yet  the  plaintiff,  though  often 
requested,  has  refused  to  so  apply  said  mortgaged  property 
or  the  value  thereof. 

This  defendant  further  alleges,  on  information  and  belief, 
that  said  plaintiff,  W.  B.  B.,  is  only  the  nominal  owner  of 
said  promissory  note  and  said  pretended  judgment;  that 
the  same  was  not  purchased  by  him  for  value  or  received 
by  him  in  good  faith,  but  that  the  same  was  indorsed  to 
him  (if  at  all)  by  said  H.  T.  J.  without  consideration  and 
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1.  That  they  deny  each  and  every  allegation  and  aver- 
ment in  said  petition  contained. 

2.  And  for  a  second  and  further  cause  of  defense  to  said 
X)etition,  said  defendants  say  that  at  the  time  when  said 
proceedings  were  commenced  as  set  forth  in  plaintiff's  peti- 
tion, and  at  the  time  when  said  supposed  judgment  was  ren- 
dered as  alleged  in  said  petition,  they,  the  said  defendants, 
were  citizens  of  the  State  of  Kansas  and  were  residing 
therein;  and  said  defendants  further  allege  that  they  were 
not  served  with  process  in  said  case,  and  had  no  notice  what- 
ever of  the  pendency  of  said  action,  and  that  they  never 
appeared  thereto  in  person  nor  by  attorney,  and  this  they  are 
ready  to  verify. 

3.  And  for  further  cause  of  defense  defendants  allege 
and  aver  that  said  prothonotary  of  said  court  of  common 
pleas  had  no  jurisdiction  or  authority  in  law  to  enter  said 
pretended  judgment. 

4.  And  for  a  fourth  cause  of  defense  defendants  allege 
and  aver  that  said  court  of  common  pleas  had  no  authority 
in  law  to  render  said  pretended  judgment. 

5.  Said  defendants  further  allege  and  aver  that  said  pre- 
tended judgment  is  void  in  law. 

Wherefore,  defendants  pray  judgment  for  costs.^ 

»  Form  in  Ritter  v.  Hoffman,  35  Kan.  215. 

A  general  denial,  as  an  answer  to  an  action  on  a  judgment,  does 
not  put  in  issue  the  regularity  of  the  proceedings  on  which  the  judg- 
ment was  based,  or  the  correctness  of  the  judgment.  The  only  inquiry 
that 'can  be  made  on  such  an  issue,  when  the  judgment  is  offered  in 
evidence,  is,  was  such,  a  judgment  rendered,  and  had  the  court  render- 
ing it  jurisdiction  of  the  parties  and  the  subject-matter.  Union  Pacific 
Ry.  Co.  V.  McCarty,  8  Kan.  91. 

If  payment  of  a  judgment  sued  on  has  been  made,  either  voluntarily 
or  by  means  of  an  execution,  the  fact  should  be  pleaded  and  proved. 
Payment  is  always  a  matter  of  defense.  Saville  v.  Schroyer,  65  Kan. 
303. 

In  an  action  in  this  state  to  enforce  the  judgment  of  a  sister  state 
the  defendant  may  allege  and  show  that  the  court  had  no  jurisdiction 
to  render  such  judgment  against  him.  -Commonwealth  Mut.  Fire  Ins. 
('o.  V.  Hayden,  60  Neb.  636. 

In  a  prooeedingr  to  reriye  a  dormant  judgment  the  defendant,  by 
plea  of  payment,  admits  the  validity  of  the  judgment  sought  to  be  re- 
vived.   McCormick  v.  Carey,  62  Neb.  494. 
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UBEL  AND  SLANDER. 

850.  Answer  alleging  the  truth  of  the  matter  charged  as  slanderous. 

851.  Answer  in  action  for  slander,  admitting  speaking  the  words,  but 

alleging  they  were  not  intended  to  apply  to  plaintiff. 

852.  Allegations  of  answer  in  action  for  slander  pleading  justification. 

853.  Answer  to  an  action  against  a  newspaper  for  libel,  setting  up 

affirmative  matter  and  denying  that  the  publication  was  made 
with  malice. 

850.  ANSWER  ALLEGING  THE  TRUTH  OF  THE  MATTER 
CHARGED  AS  SLANDEROUS. 

This  defendant,  further  answering  the  petition  of  the 
plaintiffs  and  the  several  counts  thereof,  says:  That,  at  the 
time  of  the  alleged  speaking  of  the  alleged  defamatory  words 
set  out  in  said  petition  and  in  the  several  counts  thereof, 
the  defendant  had  good  reason  to  believe,  and  did  believe, 

and  now  so  charges  the  facts  to  be,  that  on,  to-wit,  the 

day  of  ,  19..,  and  at  divers  other  times  before  and 

after  said  date  and  prior  to  said ,  19. .,  the  plaintiff  A. 

S.  N.,  then  being  unmarried,  did  have  carnal  communication 
with  and  did  commit  fortiication  with  the  said  J.  S.  at  the 
county  and  state  aforesaid.  Wherefore  this  defendant  says 
that  whatever  words  he  may  have  spoken  of  or  concerning 
said  plaintiff  were  and  are  true.^ 

1  Answer  in  libel  on  slander,  statutory  provisions.  Cob.  Ann.  Stat. 
Neb.  1911,  sec.  1132;  Gen.  Stat.  Kan.  1909,  sec.  5720;  Conip.  Laws 
Okla.  1909,  sec.  5666. 

Constitutional  provision.  Const.  Neb.  1875,  Art.  1,  sec.  5;  Const. 
Kan.  1859.     Bill  of  Rights,  sec.  11;  Const.  Okla.  Bill  of  Rights,  sec.  22. 

The  truth  is  a  full  defense  in  Kansas  in  any  civil  action  for  slander, 
as  well  as  for  libel.  Mundy  v.  Wight,  26  Kan.  173;  Castle  v.  Houston, 
19  Kan.  417. 

The  defendant  may  set  np  the  defenses:  First,  that  he  did  not  use 
the  language  imputed  to  him;  and  second,  that  such  language  is  true. 
The  two  defenses  are  not  inconsistent  with  each  other,  and  both  may 
be  true.    Cole  v.  Woodson,  32  Kan.  272. 
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by  the  said  defendant,  H.  S.,  at  the  time  aforesaid,  against 
the  said  J.  H.  W.  and  his  wife,  I.  A.  W.,  the  plaintiff  herein.- 

862.    ALLEGATIONS    OF   ANSWER    IN   ACTION    FOR    SLANDER 
PLEADING  JUSTIFICATION. 

The  language  used,  and  the  matter  contained  in  the  paper 
attached  to  the  plaintiff's  petition  in  this  action,  which  said 
language  and  matter  is  charged  in  said  second  cause  of 
action  to   be  defamatory  to  the  plaintiff,  is  true,  in  this: 

That  on  or  about  the day  of ,  19. .,  the  same 

being  the  day  following  the  death  of  W.  McK.,  late  Presi- 
dent of  th^  United  States,  the  plaintiff,  in  the  presence  of 
and  against  the  protests  of  a  large  number  of  the  citizens 
of  F.  and  vicinity,  in  S.  C.  township,  in  said  H.  county,  in 
answer  to  and  in  connection  with  expressions  of  grief  on 
the  part  of  the  said  citizens  of  F.  and  vicinity  over  the  death 
of  W.  McK.,  spoke  and  uttered  the  following  words:  'Td 
as  lief  vote  for  a  damned  dog  as  for  McK.  He  was  no 
better  than  a  damned  dog.  Any  man  who  sympathizes  with 
his  family  hasn't  any  sense,"  and  made  use  of  other  words 
and  expressions  of  like  character,  and  by  his  demeanor  and 
conduct,  as  well  as  by  the  language  that  he  used,  plaintiff 
showed  that  he  did  not  in  any  manner  sympathize  with  the 
grief  felt  by  the  people  of  F.  and  vicinity  as  aforesaid,  and 
that  in  fact  he  rejoiced  in  the  death  of  W.  McK.  at  the  hand 
of  the  assassin.^ 

2  Form  in  Stcinbuchel  v.  Wright,  43  Kan.  308. 

Form  of  answer  in  action  for  slander  alleging  circumstances  unde^ 
which  the  slanderous  words  were  spoken.     Barr  v.  Birkner,  44  Neb.  197. 

3  Form  in  Grubb  v.  Elder,  67  Kan.  316. 

JnBtiflcation.  An  answer  in  an  action  for  defamation  of  character, 
pleading  justification,  must  fully  meet  the  defamatory  matter  pleaded, 
as  explained  by  the  innuendo,  but  where  the  innuendo  attaches  a  mean- 
ing to  the  language  used  not  necessarily  arising  from  such  language, 
the  justification  is  broad  enough  if  it  pleads  that  by  the  demeanor  and 
conduct  of  the  plaintiff  at  the  time  the  language  was  used  it  was 
understood  to  be  used  in  the  sense  set  out  in  the  innuendo.  Grubb  v. 
Elder,  67  Kan.  316. 

A  plea  of  justification  is  good  without  alleging  that  the  defamatory 
woi'ds  were  spoken  with  good  motives  or  for  j.ustifiable  ends.  Larson 
V.  Cox,  68  Neb.  44. 
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parties,  before  making  said  publication,  and  that  the  publi- 
cation was  made  without  injurious  comments  and  without 
malice.* 

4  The  truth  alone  in  Nebraska  is  not  a  complete  defense  in  a  civil 
action  for  libel,  but,  if  the  defendant  justifies,  he  must  further  allege 
and  prove  that  he  published  the  alleged  defamatory  matter  with  good 
motives  and  for  justifiable  ends.  Bill  of  Rights,  sec.  5;  Wertz  v. 
Sprecher,  82  Neb.  834;  Neilson  v.  Jensen,  56  Neb.  430;  Pokrok  Zapadu 
Publishing  Co.  v.  Zizkovsky,  42  Neb.  64;  Fordyce  v.  Richmond,  78 
Neb.  752. 

When  the  defense  of  the  tmth  of  the  matter  published  is  made,  the 
defendant  must  establish  the  truth  of  each  libelous  charge  made  and 
published.     Neilson  v.  Jensen,  56  Neb.  430. 

Grcnerally  an  answer  justifying  the  publication  of  an  alleged  libel 
on  the  ground  that  the  statements  made  are  true  is  specific  enough  if 
it  gives  the  plaintiff  sufficient  notice  of  what  defendant  will  attempt  to 
prove.     Sheibley  v.  Fales,  81  Neb.  795. 

(Kansas)  the  truth  of  the  alleged  libelous  matter  is  a  complete  de- 
fense in  a  civil  action  for  libel.     Castle  v.  Houston,  19  Kan.  417. 

The  defendant^  in  a  civil  action  against  him  for  libel,  may,  where 
the  alleged  libel  is  specific,  merely  answer  that  the  charge  is  true;  but 
where  the  charge  is  in  general  terms  the  answer  must  allege  the  facts 
upon  which  he  relies  to  make  out  the  charge.  Dever  v.  Clark,  44  Kan. 
745. 

If  the  defendant  denies  that  he  published  a  libel  of  and  concerning 
plaintiff,  he  will  not  be  permitted  to  prove  the  truth  of  his  publication. 
Sheibley  v.  Nelson,  84  Neb.  393. 

A  plea  of  Justification  in  an  action  for  libel  to  be  a  defense  requires 
great  certainty  of  averment  and  must  justify  the  sting  of  the  very 
charge  alleged;  it  is  not  permissible  to  set  up  a  charge  of  the  same 
general  nature  but  distinct  as  to  the  particular  subject.  Bodine  v. 
Times-Journal  Pub.  Co.,  26  Okla.  135. 

Justification  for  the  publication  of  a  libel  must  be  set  up  by  the  de- 
fendant.    Russell  V.  Anthony,  21  Kan.   (450)   329. 

Plea  of  Justification.     Castle  v.  Houston,  19  Kan.  417. 
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855.     Denial  that  defendant  instituted  the  prosecution. 
S56.     Denial  of  want  of  probable  cause. 

857.  Answer  to  action  for  malicious  prosecution  alleging  honest  mis- 

take in  making  affidavit  for  arrest. 

858.  Alleging  defense  of  advice  of  counsel. 

85S).  Answer  setting  up  the  issue  of  the  warrant  complained  of  on  the 
advice  of  the  prosecuting  attorney. 

8G0.  Answer  to  an  action  for  malicious  prosecution  for  causing  the 
arrest  and  criminal  prosecution  of  the  plaintiff,  setting  up  that 
the  complaint  was  issued  on  the  advice  of  the  prosecuting  at- 
torney, and  denying  that  it  was  malicious  and  without  prob- 
able cause. 

855.  DENIAL  THAT  DEFENDANT   INSTITI'TED  TIIE   PROSECU- 

TION. 

Defendant  denies  that  he  procured  or  caused  said  plaintiff 

to  be  arrested  and  prosecuted  on  the  charge  of   as 

alleged  in  plaintiff's  petition. 

856.  DENIAL  OF  WANT  OF  PROBABLE  CAUSE. 

Defendant  denies  that  he  maliciously  and  falsely  or  ^dth- 
out  reasonable  and  probable  cause,  procured  or  caused  said 
plaintiff  to  be  arrested  and  prosecuted  on  the  charge  of 
as  alleged  in  plaintiff's  petition. 

857.  ANSWER  TO  ACTION  FOR  MALICIOUS  PROSECUTION  AL- 

LEGING HONEST  MISTAKE  IN  MAKING  AFFIDAVIT  FOR 
ARREST. 

That  on  or  about  the day  of ,  19 . . ,  the  said 

defendant  being  in  the  employ  and  the  agent  of  the  city  of 
0.,  Kansas,  for  the  U.  S.  E.  Co.,  an  incorporated  company 
doing  business  as  a  common  carrier,  by  virtue  of  said  agency 
and  employment  there  came  into  the  possession  of  the  de- 
fendant  a    valuable   package,   said   to   contain   the   sum   of 
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Where  the  defense  is  set  up  t 

of  his  counsel,  the  answer  shouh 

his  counsel.     Clark  v.  Baldwin,  2 

519. 


Digitized  by  VjOOQIC 


MALICIOUS   PROSECUTION. 

good  faith  solely  for  the  purpose  of  obtaining  competent 
legal  advice  as  to  the  liability  of  said  plaintiflE  to  criminal 
prosecution  on  account  of  (set  out  general  nature  of  alleged 
offense  against  plaintiff)  that  prior  to  the  visit  of  this  de- 
fendant to  said  attorney  for  the  purpose  aforesaid  defendant 
alleges  that  he  made  every  reasonable  effort  to  obtain  all 
the  facts  possible  concerning  plaintiff's  connection  and  acts 
relating  to  said  alleged  offense;  that  at  the  time  of  said 
consultation  with  said  attorney  as  aforesaid  defendant  com- 
municated to  said  attorney  each  and  every  fact  and  circum- 
stance within  his  knowledge  and  which  he  had  obtained  by 
diligent  inquiry  as  aforesaid,  in  no  wise  omitting  any  thing, 
bearing  on  the  guilt  or  innocence  of  said  plaintiff,  touching 
said  transaction.  That  after  this  defendant  had  imparted 
to  said  attorney  full  and  complete  information  concerning 
the  matter  aforesaid,  said  attorney  then  and  there  advised 

this  defendant  that  under  the  criminal  laws  of    a 

prosecution  of  plaintiff  on  account  of  his  acts  touching  the 
matter  aforesaid  was  warranted ;  that  thereafter  this  defend- 
ant, in  good  faith,  and  solely  for  the  purpose  of  vindicating 
the  criminal  laws  of  the  State  of  and  relying  im- 
plicitly on  the  advice  of  said  attorney,  procured  the  arrest 
and  prosecution  of  said  plaintiff;  that  all  of  the  acts  done 
by  this  defendant  and  all  acts  caused  to  be  done  by  him  in 
and  about  the  prosecution  of  said  plaintiff  were  done  in 
good  faith,  without  malice  or  ill  feeling  against  said  plain- 
tiff, for  the  purpose  aforesaid  and  under  the  advice  of  said 
attorney. 

899.  ANSWER  SETTING  UP  THE  ISSUE  OF  THE  WARRANT 
COMPLAINED  OF  ON  THE  ADVICE  OF  THE  PROSECUT- 
ING ATTORNEY. 

For  further  answer  the  said  defendants  and  each  of  them 
upon  information  and  belief,  say  that  the  aflSdavit  and  in- 
formation filed  against  the  said  plaintiff  and  referred  to  in 
the  petition,  was  filed  by  the  informant  therein  named  under 

the  advice  of  the  prosecuting  attorney  of  L.  county, , 

and  after  the  aflSant,  one  J.  M.,  had  given  to  said  prosecu- 
ting attorney  a  full  and  fair  statement  of  all  the  facts  known 
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The  defendant  for  i 

1.  That  it  denies  e 
statement  therein  coi 
admitted  to  be  true. 

2.  Defendant  adm: 
tion,  as  alleged  in  ph 

3.  Defendant  aver 
juries  while  engaged 
resulted  in  his  death, 
were  not  caused  by  a: 
the  part  of  said  defen^ 
ployees,  but  that  the  s 
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sion  and  want  of  care  on  the  part  of  the  said  C.  E.  S., 
deceased. 

4.  That  said  C.  E.  S.,  when  he  took  employment  in  the 
service  of  said  defendant,  assumed  and  took  upon  himself 
all  the  risk  incident  to  said  employment,  and  that  if  he  was 
injured  and  killed  as  alleged  in  plaintiff's  petition  it  was 
the  result  of  an  ordinary  risk,  which  he,  as  an  employee 
of  defendant,  took  upon  himself  and  assumed,  and  said  de- 
fendant was  and  is  not  responsible  therefor. 

Wherefore  this  defendant  prays  judgment  herein  for  costs 
of  this  suit.^ 

862.  ANSWER  IN  ACTION  FOR  DAMAGES  BY  SERVANT  SET- 
TING UP  ASSUMPTION  OF  RISK  AND  CONTRIBUTORY 
NEGLIGENCE. 

1.  Now  comes  the  defendant  above  named,  and  for  an- 
swer to  plaintiff's  petition  filed  herein,  first  denies  each  and 
every  allegation  therein  contained,  except  that  it  is  a  cor- 
poration; and  it  avers  that  it  was  not  negligent  towards 
plaintiff. 

Wherefore  it  asks  to  be  dismissed  herein. 
•  2.  For  a  second  answer  and  defense  to  said  petition,  de- 
fendant avers  that  if  the  plaintiff  was  injured  at  the  time 
and  at  the  place  set  forth  therein,  his  injuries  were  conse- 
quent upon  one  of  the  risks  of  the  employment  in  which  he  was 
engaged  and  the  work  he  was  doing  or  assisting  in  doing  at 
the  time,  for  which  defendant  is  not  liable,  and  therefore  asks 
to  be  dismissed  therein. 

3.  For  a  third  answer  and  defense  to  said  petition  de- 
fendant avers  that  if  plaintiff  was  injured  at  the  time  and 
at  the  place  set  forth  therein  those  injuries  were  due  to. his 
own  carelessness  and  negligence  and  a  lack  of  attention  to 
his  surroundings,  and  to  his  own  safety,  and  that  therefore 
defendant  was  not  responsible  for  such  injuries,  and  it  asks 
to  be  dismissed  herein.^ 

1  From  form  in  record  A.  T.  &  S.  F.  Rly.  Co.  v.  Stone,  77  Kan.  642. 

2  From  form  in  record  in  Gillaspie  v.  United  Iron  Works  Company, 
76  Kan.  70. 
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states  that  the  said  acts  of  negligence  on  the  part  of  said 
plaintiff  directly  contributed  to  cause  whatever  injuries,  if 
any,  were  sustained  by  him  on  said  occasion. 

868.  ANSWER  IN  ACTION  AGAINST  MASTER  FOR  DAMAGES 
FOR  DEATH  OF  SERVANT,  CONTAINING  (I)  GENERAL 
DENIAL,  (2)  ASSUMPTION  OF  RISK,  AND  (3)  CONTRIB- 
UTORY NEGLIGENCE. 

Now  comes  the  defendant  and  for  answer  to  the  plaintiffs' 
petition  denies  each  and  every  allegation  therein  contained, 
that  is  not  hereinafter  admitted. 

Defendant  admits  that  it  is  a  corporation  under  the  laws 

of ,  and  as  such  engaged  in  the  manufacture  of  lumber 

and  building  material. 

Further  answering,  the  defendant  admits  that  E.  C.  was 

employed  by  it  and  was  in  its  employ  on  the day  of 

,  19. .,  as  brakeman  or  switchman  and  that  he  was  on 

the  said  date  accidentally  run  over  and  killed  by  a  train  of 
cars,  operated  by  the  defendant's  employees  upon  railroad 
track  owned  and  controlled  by  the  St.  L.  &  G.  R.  Co. 

Defendant  further  answering,  says  that  E.  C.  was  at  the 
time  of  his  injury  an  employee  of  the  defendant  and  by 
accepting  such  employment  he  thereby  assumed  all  risks  in- 
cident to  the  ordinary  discharge  of  said  duties  as  were  im- 
posed upon  him  and  all  risks  that  might  arise  by  reason  of 
the  negligence  of  his  coemployees  and  fellow  servants. 

The  defendant  further  says  that  the  injury  received  by  the 
said  E.  C.  was  the  result  of  his  own  negligence  and  careless- 
ness in  slipping  down  or  falling  down  in  front  of  a  moving 
train. 

Wherefore  the  defendant  asks  judgment  for  costs. 

867.     ANSWER  AVERRING   (1)  ASSUMPTION  OF  RISK,  AND  (2) 
CONTRIBUTORY  NEGLIGENCE. 

(Tn  action  by  common  laborer  due  to  injuries  received  by 
falling  from  upper  story  of  building  in  course  of  construction 
to  basement,  wherein  the  negligence  was  charged  to  be  failure 
to  protect  the  floor  with  boards  as  expressly  required  by 
ordinance.) 
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that  he  fell  therefrom  and 
but  defendant  denies  each 
petition  contained. 

And  for  further  answer 
which  said  third  floor  anc 
the  time  in  question,  were 
open  and  visible  and  obv 
that  he  assumed  all  the  ris 
on  or  walking  about  said 

And  for  further  answei 
juries  were  sustained  by  ] 
own  want  of  ordinary  car 
the  uncovered  portion  of  t 

Wherefore,  etc. 

868.     ALLEGATION  OF   CON 
SUMPTION  OF  RISK. 

That  at  the  time  the 
which  he  complains  in  sai 
thereto,  he,  said  plaintiff, 
gence  whereby  the  said 
occasioned,  and  at  said  tin 
self  upon  the  train  and  e 
mained  in  such  position, 
of  ordinary  care  might  ha 
of  said  cars  the  same  wou 
and  while  in  said  positio 
and  in  disregard  of  all  pi 
safety,  the  said  plaintiff 
reason  of  his  negligence  ai 

And  at  said  time  and  pi 
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as  brakeman  upon  said  train  and  cars,  he  well  knew,  or  by 
the  exercise  of  ordinary  care  might  have  known,  of  each  and 
all  of  the  dangers  and  hazards  incident  to  his  employment  as 
brakeman,  the  risk  and  hazard  thereof  being  by  said  plaintiff 
at  the  time  of  his  said  injuries,  and  prior  thereto,  assumed.* 

8«9.  ANSWER  CONTAINING  GENERAL  DENIAL  AND  SETTING 
UP  AFFIRMATIVE  DEFENSES,  FIRST,  OF  CONTRIBU- 
TORY NEGLIGENCE,  AND  SECOND,  A  RELEASE  OB- 
TAINED  FROM  PLAINTIFF. 

Now  comes  the  above-named  defendant,  by  its  attorneys, 

*  Form  in  Kansas  City,  Mexico  and  Orient  Ry.  v.  Loosley,  76  Kan. 
103,  105. 

If  the  aismnption  of  a  risk  not  usually  and  ordinarily  incident  to 
the  service  is  relied  on  as  a  defense  in  an  action  against  the  master  for 
negligence,  such  assumption  of  risk  must  be  specially  pleaded.  Max- 
Hon  V.  J.  I.  Case  Threshing  Machine  Co.,  81  Neb.  646;  Evans  Laundry 
Co.  V.  Crawford,  67  Neb.  153. 

It  is  not  necessary  to  plead  that  the  servant  assumed  the  usual  and 
ordinary  risks  and  hazards  incident  to  the  service.  Evans  Laundry  Co. 
v.  Crawford,  67  Neb.  153. 

A  defense  that  two  employees  were  feUow-senrants,  must  be  pre- 
sented to  and  passed  upon  by  the  district  court  either  bj'^  a  pleading, 
instruction,  or  in  some  other  manner.  Union  P.  R.  Co.  v.  Elliot,  64 
Neb.  299. 

The  burden  is  on  the  master,  if  he  claims  it,  to  show  that  the  in- 
juries received  by  a  servant  were  caused  by  the  negligence  of  a  fellow- 
servant.     Chicago,  B.  &  Q.  R.  Co.  v.  Oyster,  58  Neb.  1. 

Contributory  negligence  discussed.  Dailey  v.  Burlington  &  M.  R. 
Co.,  58  Neb.  396. 

.  A  general  aUegation  of  contributory  negligence  on  the  part  of  the 
plaintiff  is  good  as  against  a  demurrer  ore  tenus.  Chicago,  B.  &  Q.  R. 
Co.  V.  Oyster.  58  Neb.  1. 

Where  the  plaintiff  alleges  liability  of  the  defendant  because  of  the 
violation  of  the  duty  imposed  by  the  "factory  act"  (sec.  4680  Gen.  Stat. 
Kan.  1909)  contributory  negligence  of  the  injured  party  is-  an  affirma- 
tive defense  which  must  be  alleged  and  established  by  evidence,  and  in 
such  case  the  doctrine  of  assumption  of  risk  is  not  available  as  a  de- 
fense. Kansas  Buif  Brick  and  Mfg.  Co.  v.  Stark,  77  Kan.  648;  West- 
em  Furniture  &  Mfg.  Co.  v.  Bloom,  76  Kan.  127. 

In  an  action  for  the  recovery  of  wages  and  expenses  under  a  contract 
of  hiring,  an  answer  which  merely  disputes  length  of  time  the  plaintiff 
was  in  the  defendant's  service  and  pleads  payment  is  insufficient  to 
authorize  a  forfeiture  of  all  compensation  on  the  ground  of  dishonesty 
and  other  Hagrant  misconduct.     Spaulding  v.  Pepper,  73  Kan.  644. 
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Whicli  said  agreement,  this  defendant  says,  was  r 
accepted  and  received  by  both  the  plaintiff  and  this  de 
ant  in  full  satisfaction  and  discharge  of  all  and  every  c 
existing  in  favor  of  the  said  plaintiff,  against  this  defen 
on  account  of  the  injuries  complained  of  in  said  petition 

And  the  defendant  says,  that,  in  pursuance  of  the 
agreement  above  set  forth,  it  did  provide  and  furnish 
pay  for  the  medical  services  necessary  for  the  recovei 
said  plaintiff  from  the  injuries  alleged  to  have  been 
tained  by  him,  on  account  of  said  accident,  so  far  as  i1 
permitted  to  do  so  by  said  plaintiff,  and  did  and  pro^ 
for  him  all  other  things  requested  by  him  and  necessa 
promote  his  said  recovery,  so'  long  as  he  remained  in  the 
of and  so  long  as  it  was  permitted  so  to  do. 

But  the  defendant  further  says  that,  about  the 

of    ,   19..,   said  plaintiff  departed   from  the   cil 

,  without  communicating  to  this  defendant  his  i 

tion  so  to  remove,  and  his  whereabouts  remained  unk 
to  this  defendant  for  some  time;  that  subsequently  th( 
when  the  plaintiff's  residence  had  become  known  to  thi 
fendant,  the  defendant  again  procured  a  competent  p 
cian  to  visit  him,  and  offered  the  plaintiff  the  services  ol 
physician  at  its  own  cost,  as  it  was  bound  to  do  by  the  1 
of  its  said  agreement  above  set  out  Avith  the  plaintiff,  bn 
said  plaintiff  refused  to  accept  the  services  of  said  phys 

The  defendant  further  says  that,  since  the  date  of  tl 
leged  injuries  to  the  plaintiff,  it  has  kept  his  name  up( 
pay  roll,  as  provided  in  said  agreement,  at  the  uni 
wages  per  day  for  all  working  days,  which  he  had  bee 
to  the  time  of  said  injuries  earning  and  credited,  ai 
ready  and  willing  to  pay  unto  the  said  plaintiff  all  sui 
money,  which  under  the  said  agreement  it  undertook 
agreed  to  pay,  and  avers  its  willingness  now  as  ever  i 
matters  and  things  to  fully  perform  and  carry  out  the  a 
ments  by  it  assumed  and  contained  in  the  writing  abo\ 
out. 

Wherefore,  the  defendant  says  that  by  the  said  wi 
and   agreement  above  mentioned   the  said  plaintiff  ha 

1255 


Digitized  by  VjOOQIC 


ANSWER 

1  all  claimi 
d  contract,  s 
iharged  and 
im  or  liabil 
ies  snstainec 
ore,  the  def 


Digitized  by  VjOOQIC 


CHAPTER  XC. 
mechanic's  uen. 

870.  Answer  to  action  by  contractor  denying  that  extra  work  to  i 
amount  claimed  was  furnished. 

870.  ANSWER  TO  ACTION  BY  CONTRACTOR  DENYING  TH. 
EXtRA  WORK  TO  THE  AMOUNT  CLAIMED  WAS  FU 
NISHED. 

Now  come  the  said  defendants,  and  for  answer  to  the  pe 
tion  of  said  plaintiff,  say : 

1.  The  defendants  admit  that  on  or  about  the    

day  of  . ; ,  19. .,  the  said  plaintiff  entered  into  a  writt 

contract  with  said  defendant  I.,  a  copy  of  which  is  here 
annexed  and  made  a  part  hereof,  by  which  said  plaintiff  w 
to  do  and  perform  all  the  work,  labor,  and*  material  necessa 
to  construct  a  certain  building  at  the  comer  of  N.  and 
streets,  according  to  the  plans  and  specifications  made  a  pa 
of  the  said  contract. 

2.  The  said  I.,  as  further  answer  to  said  petition,  sa; 
that  he  has  done  and  performed  all  that  by  the  terms 
said  contract  he  has  agreed  to  do  and  perform,  and  has  be< 
and  is  willing  to  abide  by  the  decision  of  the  architect  as 
extra  work  or  changes  made  in  plans  per  terms  of  contract. 

3.  The  said  I.  further  says  in  answer  to  said  petitio 
that  the  amount  found  due  the  said  plaintiff  for  extra  wo] 
upon  said  building  caused  by  change  of  plans,  as  per  arc! 

tect's  certificate,  is    dollars,  and  that  the  said  d 

fendant  has  paid  upon  said  amount  the  sum  of dc 

lars,  leaving  a  balance  unpaid  of dollars,  which  su 

he  has  duly  tendered  the  said  plaintiff,  and  which  said  plai 
tiff  has  refused  to  accept  as  he  had  agreed  to  do  in  his  sa 
contract. 

4.  The  said  defendants  deny  each  and  every  allegation 
said  petition,  except  where  expressly  admitted  in  this  answ€ 
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ion  praying  for  foreclosure  of  niortgag 
:hat   it   be   declared   a   second    lien   or 

.0  foreclose  a  mortgage  setting  up  fra 
ite  and  mortgage  and  setting  up  cla 

tion  of  note  or  mortgage. 

)SS  PETITION  PRAYING  FOR  i 
RTGAGE  HELD  BY  DEFENDANT 
CLARED    A    SECOND    LIEN    ON 

efendant  G.  E.  W.  and  for  her  i 
itilBf's  petition  and  for  her  cross- 

liat  the  allegations  of  plaintiflE's 
to  the  allegations  of  the  amount 
id  note  and  mortgage  and  as  to 
nt  has  not  sufficient  informatio 
therefore,  denies  that  there  is 
the  plaintiJBf  upon  its  said  note 
trict  proof  in  respect  to  such  am 

.  day  of ,  19 . . ,  the  def  en 

consideration  executed  and  deli\ 
dant  his  seven  promissory  note 

am   of    dollars  and   due 

hree,  four,  five,  six,  and. seven  3 

?rest  at  the  rate  of per 

late  until  paid ;  that  true  copie 
ire  hereto  attached  and  markec 
I,  F,  and  G  and  made  a  part  of 
a. 

1259 


Digitized  by  VjOOQIC 


ANSWERS  IN   PARTICULAR  ACTIO 

3.  That  at  the  time  of  the  execution  an< 
said  notes  and  for  the  purpose  of  securing 
the  same,  the  said  A.  D.  M.,  and  the  def( 
(who  then  was  and  still  is  the  wife  of  the 
who  were  then  the  owners  of  the  real  estat 
scribed,  executed  and  delivered  to  this  defer 
deed  and  thereby  conveyed  to  this  defends 
described  real  estate  situated  in  the  city  Oi 
Nebraska,  to- wit:  (describe),  said  premises 
premises  described  in  plaintiff's  petition  he 
mortgage  deed,  among  other  conditions,  co 
dition,  that  if  the  said  A.  D.  M.,  his  heirs, 
ministrators  should  pay  or  cause  to  be  paid 

W.  the  sum  of   dollars,  according  t 

effect   of  the  said   promissory   notes,_  with 
according  to  the  terms  of  said  notes,  then  tl 
deed  should  be  void  otherwise,  however,  i 
and  be  in  full  force  and  effect. 

4.  That  the  said  mortgage  deed  was  by  t 
and  A.  D.  ^I.  duly  executed,  acknowledges 
to  this  defendant,  and  thereafter  and  on  th 

,  19. .,  was  duly  filed  for  record  in 

register  of  deeds  of  G.  county,  Nebraska,  t 

recorded  in  book  of  mortgages  on  ] 

is  the  second  lien  upon  the  said  premises, 
the  said  mortgage  of  the  plaintiff,  but  prior 
any  right,  title  or  interest  which  the  co-de 
defendant,  or  any  of  them,  have  in,  to  oi 
premises  or  any  part  thereof. 

5.  That  the  said  A.  D.  M.  and  G.  C.  M.  li 
amount  secured  by  this  defendant's  said 
quired   by   the   conditions   thereof,   whereby 
deed  has  become  absolute;  that  the  said  n< 

terms  became  due  on  the   day  of  . . 

was  not  then  paid  and  is  still  due  and  un] 
provided  in  this  defendant's  said  mortgage 
the  non-payment  by  the  said  A.  D.  M.  and  ( 
heirs,  executors  or  administrators  of  the  inte 
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of  said  notes,  or  any  part  thereof,  at  the  time  the  same  be- 
came due,  then  the  whole  principal  sum  and  interest  secured 
by  said  mortgage  should  become  due  and  payable,  whereby 
the  whole  amount  secured  by  said  mortgage,  to- wit : — ^the  sum 

of  $ with  interest  thereon  at  the  rate  of per 

cent,  per  annum  from  the day  of ,  19 . . ,  be- 
came and  is  due  and  payable  and  this  defendant  has  elected 
to  declare,  and  hereby  does  declare,  the  whole  amount  se- 
cured by  said  mortgage,  to-wit:  the  said  sum  of  $ , 

with  interest  thereon  as  aforesaid  to  be  due  and  payable. 

6.  That  no  proceedings  at  law  have  been  had  for  the 
recovery  of  the  amount  secured  by  said  mortgage  or  any 
part  thereof,  nor  has  said  debt  or  any  part  thereof  been 
collected  or  paid  and  there  is  now  due  upon  said  notes  and 
mortgage   to   this   defendant   from  the   said   A.   D.   M.   the 

full  sum  of  $ with  interest  thereon  at  the  rate  of 

per  cent,  per  annum  from  the day  of , 

19... 

Wherefore,  this  defendant  prays  that  her  said  mortgage 
may  be  decreed  to  be  the  second  lien  upon  the  said  prem- 
ises, subject  only  to  the  lien  of  the  plaintiff's  said  mort- 
gage, but  prior  and  superior  to  any  title,  lien  or  interest  of 
the  co-defendants  of  this  defendant  in,  to  and  upon  said 
premises;  that  an  accounting  may  be  taken  of  the  amount 
due  to  this  defendant  from  the  said  A.  D.  M.  upon  this  de- 
fendant's said  notes  and  mortgage  and  also  that  an  account- 
ing may  be  had  of  the  amount  due  the  plaintiff  upon  its  said 
notes  and  mortgage;  that  said  premises  may  be  sold  accord- 
ing to  law  and  out  of  the  proceeds  thereof  this  defendant 
may  be  paid  the  amount  found  to  be  due  her  on  her  said 
notes  and  mortgage,  with  interest  and  costs  of  suit;  that 
the  said  A.  D.  M.  and  6.  C.  M.  may  be  forever  barred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity 
of  redemption  in  and  to  the  said  premises  and  every  part 
thereof;  that  the  defendant  A.  D.  M.  be  adjudged  to  pay  any 
deficiency  that  may  remain  after  applying  the  proceeds 
of  the  sale  to  the  payment  of  the  said  indebtedness  due  to 
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this  defendant ;  and  tha 
and  further  relief  as  ma 

872.  ANSWER  TO  AN  A 
SETTING  UP  FRA 
MORTGAGE  AND 

Comes  now  the  defeni 
petition  filed  against  I 
never  seen  the  note  set 
petition  to  her  knowledf 
exists,  is  in  possession 
has  no  access  thereto,  a 
genuine  signature  appe 
leges  the  facts  to  be  th 

to  a  note  for  d 

petition,  that  her  signat 
lently  and  without  her  ] 

The  defendant  furthi 

the day  of 

ried  woman  and  the  h 
and  residing  upon  the 
tition  and  ever  since 
same  as  her  homestead, 
braska,  and  the  said  pi 
were  and  ever  since  hav 
this  answering  defends 
time  were,  and  still  ar 

than    dollars,    i 

dollars  and  no  more,  ai 
porate  limits  of  the  vill 
and  now  a  part  of  the  c 
dwelling  house  thereon, 
then  resided  and  still 
said  mortgage  w^as  not  \ 
the  husband  of  this  del 

1  From  form  in  record  ii 
McCandless,  83  Neb.  536. 
c  Form  in  France  v.  Bell, 
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:r  denying  execution  of  note  or  mortgage. 
38  the  defendant,  J.  W.  W.,  and  for  a  further 
peeific  answer  says  that  he  never  executed  the 
ed  in  plaintiff's  petition,  nor  the  mortgage  pur- 
ecure  the  same,  upon  the  land  therein  described 
le  is  informed  and  believes  has  been  spread  upon 
in  the  oflSce  of  the  recorder  of  deeds  in  the  county 
e  State  of  N.,  and  never  authorized  any  person 
.  note  or  said  mortgage  for  him,  and  never  ac- 
before  any  oflScer  authorized  by  law  to  take  ac- 
nts  of  deeds  or  mortgages  the  execution  thereof, 
lelivered  such  a  note  or  mortgage,  or  either  of 
B.  C,  or  any  other  person  or  corporation  what- 

apital  National  Bank  v.  Williams,  35  Neb.  410. 

\  of  usury  is  to  be  treated  as  any  other  defense,  and  has 

lims  on  the  favor  or  indulgence  of  the  court.     Qucbtc,  is 

usury  so  far  a  personal  one  that  the  wife  of  the  debtor 
t  where  the  homestead  is  mortgaged  to  secure  the  usurious 

also  that  a  subsequent  mortgagee  cannot  plead  it.     Clark 

Kan.  306. 
Tense  to  a  foreclosnre  action  on  a  purchase -money  mort- 

mortgagor  has  commenced  a  civil  action  against  a  third 
ng  that  such  third  person,  for  the  purpose  of  clouding  his 
ind  mortgaged,  has  assorted  an  outstanding  title  tlioroto. 
lie,  51  Kan.  178. 

m.  A  cause  of  action  for  alleged  abuse  of  procf^ss  and 
jecution  of  a  civil  suit,  based  on  an  attempt  to  foreclose 
tgage  in  the  federal  courts,  cannot  be  set  up  by  way  of 
in  a  subsequent  suit  to  foreclose  said  mortgage.  Prosi- 
c?tor8  of  Ins.  Co.  of  North  America  v.  Parker,  64  Xeb.  411. 
title.  In  an  action  brought  by  the  vendor  of  real  estate, 
eed  of  general  warranty  to  foreclose  a  mortgage  given  for 
aioney,  the  vendee  and  mortgagor  may  set  up  as  a  defense 
e  title  to  the  property.  Cliambers  v.  Cox,  23  Kan.  277. 
aning  of  money  by  a  foreign  insurance  company  on  real 
f  in  Kansas  is  ultra  vireSy  and  forbidden,  the  defendant 
ta  charter,  or  the  laws  of  the  state  where  it  was  organized, 
charter  and  laws,  and  on  tlie  trial  produce  tljc  same  in 
e  Association  of  America  v.  Cook,  20  Kan.  15). 
vernient  in  the  answer  denied  in  the  reply  that  the  mort- 
ar to  all  otlier  liens,  does  not  prevail  against  tlie  specific 
ct,  and  does  not  put  the  date  of  delivery  of  tlie  mortgage 
3t  Nat.  Bank  of  Wymore  v.  Myers,  44  Neb.  3<)Ji. 
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A  Junior  mortgaffee  in  a  foreclosure  casi 
foreclosure  is  entitled  only  to  a  decree  fixing 
distribution  in  case  of  sale,  accordingly.  Se( 
730. 

A  defendant  in  a  foreclosure  proceeding  i 
of  his  name,  who  does  not  appear  in  the  ac 
sonal  service  of  a  summons  is  not  made,  U 
rendered  therein.    Herbage  v.  McKee,  82  Nel 

Where  in  an  answer  the  execution  and  de 
gage  pleaded  in  the  petition  are  admitted, 
that  the  ownership  continued  and  remaine 
delivered,  and  a  mere  denial  of  ownership  ir 
The  burden  is  on  the  defendant,  after  admit 
livery,  to  plead  and  prove  some  fact  showiuj 
Bank  of  Stockham  v.  Alter,  61  Neb.  359. 
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NEGLIGENCE. 


874. 

875. 
876. 
877. 


878. 


Answer  setting  up  contributory  negligence  in  failing  to  look  and 
listen  before  going  upon  the  track  of  defendant. 

Answer  alleging  contributory  negligence. 

Allegation  of  contributory  negligence. 

Answer  to  action  for  alleged  injuries  at  railway  crossing  contain- 
ing general  denial,  plea  of  contributory  negligence,  and  plea 
that  place  where  plaintiff  was  injured  was  not  a  public  high- 
way. 

Answer  alleging  that  injury  was  unavoidable  and  setting  up  con- 
tributory negligence. 


874.  ANSWER  SETTING  UP  CONTRIBUTORY  NEGLIGENCE  IN 
FAILING  TO  LOOK  AND  LISTEN  BEFORE  GOING  UPON 
THE  TRACK  OF  DEFENDANT. 

And  for  a  furthier  answer  and  defense,  defendant  says  that 
plaintiff's  alleged  injuries  were  caused  by  his  own  negli- 
gence in  going  upon  or  so  near  a  railroad  track,  on  which 
a  car  was  approaching  as  to  come  in  collision  with  said  car 
at  a  time  and  place  when  and  where  plaintiff,  by  looking  and 
listening,  could  have  seen  and  heard  the  approaching  car 
in  time  to  have  avoided  collision  with  the  same ;  but  plaintiff, 
disregarding  his  duties  in  that  respect,  failed  and  omitted 
to  look  and  listen  for  said  approaching  car,  and  by  such 
neglect  directly  contributed  to  cause  his  said  injuries.^ 

1  Contributory  negligence  is  ad  affirmative  defense,  which  must  be 
pleaded,  and  ordinarily  involves  questions  of  fact  for  the  determination 
of  the  jury.  Cook  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  78  Neb.  64;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Peck,  79  Kan.  413;  Western  Union  Telegraph  Co. 
V.  Morris,  10  Kan.  App.  61. 

An  answer  in  a  personal  injury  case,  which  sets  forth  an  act  or 
omission  of  the  plaintiff,  characterizes  it  as  negligent,  and  alleges  that 
it  caused  or  contributed  to  the  injury  complained  of  by  the  plaintiff's 
petition,  is  sufficient  to  tender  the  affirmative  issue  of  contributory  neg- 
ligence.   Lincoln  Traction  Co.  v.  Brookover,  77  Neb.  221. 
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and  negligence  contributing  thereto 
or  through  any  fault,  wrong,  or  ne 
fendant,  its  employees,  agents,  ser 
gineers. 

The  defendant  denies  each  and  e 
the  said  petition  not  herein  answere< 

5  Form  in  Omaha  and  Republican  Vailej 
435. 


1268 


Digitized  by  VjOOQIC 


CHAPTER  XCIII. 

NUISANCE. 

879.  Answer  to  an  action  for  damages  for  filling  up  a  basement,  setting 
up  that  the  basement  had  been  declared  a  nuisance. 

879.  ANSWER  TO  AN  ACTION  FOK  DAMAGES  FOR  FILLING 
UP  A  BASEMENT,  SETTING  UP  THAT  THE  BASEMENT 
HAD  BEEN  DECLARED  A  NUISANCE. 

Defendants  for  further  answer  state  that  their  codefend- 
ant,  the  city  of  S.  G.,  by  virtue  of  the  laws  governing  such 
cities  of  the  fourth  class  has  a  right  to  make  and  pass  and 
is  authorized  to  make  and  pass  ordinances  to  regulate  and 
to  secure  to  its  inhabitants  the  general  health  of  the  city  and 
to  prevent,  abate  and  remove  nuisances  and  in  accordance 
with  the  aforesaid  authority,  the  said  city  of  S.  G.  did  pre- 
pare and  legally  pass  an  ordinance  to  secure  to  its  inhabitants 
health  and  to  prevent  disease  and  sickness,  to  abate  and  re- 
move all  nuisances  within  the  limits  of  the  aforesaid  city 
which  were  liable  to  engender  disease  and  injure  the  health 
of  the  inhabitants  of  said  city. 

Defendants  for  further  answer  state  that  there  was  lo- 
cated within  the  limits  of  the  aforesaid  city  and  joining  up 
to  one  of  the  thoroughfares  or  streets  of  said  city,  and  within 
a  thickly  populated  portion  of  said  city,  a  building  with  a 
basement ;  which  building  was  and  had  been  used  as  a  livery 
stable  in  which  was  and  had  been  kept  horses  which  had 
been  fed  and  kept  therein,  and  being  the  same  building 
plaintiff  refers  to  in  his  petition,  and  that  the  occupants  of 
said  building  negligently  suffered  horse  manure  to  accumulate 

in  the  basement  thereof  to  the  depth  of feet  or  more, 

and  did  carelessly  and  negligently  permit  filth  to  accumulate 
in  said  basement,  and  suffered  rats  to  congregate  in  said 
filth  and  manure  so  accumulated,  as  aforesaid,  and  carelessly, 
and  negligently  suffered  and  permitted  said  basement  to  be- 
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session  of  right,  title,  interest  or  estate  in  said 
at  the  time  of  the  alleged  conveyance  to  S.  A.  G. 
plaintiff  herein  was  indebted  to  various  persons, 

gregate  in  excess  of dollars,  being  as  mm 

excess  of  the  value  of  said  Q.  W.  H.  property,  re 
sonal,  and  for  that  reason  and  consideration  ar 
than  the  return  to  this  defendant  of  his  note  by 
H.,  and  for  no  consideration  whatever  from  the  » 
H.,  said  conveyance  was  made  in  her  name  and  < 
the  said  G.  W.  H.,  but  not  to  her,  to  hinder,  del 
and  deceive  his  creditors,  by  thus  covering  up  hi 
that,  one  J.  H.  A.  one  of  such  creditors,  obtaine 
against  said  G.  W.  H.  and  defendant  for  the  sun 
dollars,  at  K.  C,  in  the  circuit  court  of  J.  coun 

,  at  the term  of  said  court,  in  19 . . 

wards,  at  the  instance  of  said  A.,  an  executioi 
issued  on  said  judgment  to  the  sheriff  of  C.  com 

and  at  the  last term  of  the  circuit  court  of 

of  C,  State  of ,  all  the  right,  title,  interesi 

of  the  said  G.  W.  H.  in  the  real  estate  in  cont] 
duly  sold  and  conveyed  by  said  sheriff  to  one  J. 
is  not  a  party  to  this  action;  and  the  said  J. 
this  defendant  are  the  sole  owners  of  said  real 
neither  of  plaintiffs  have  now  any  right  or  estate 

1  Answer  to  state  amount  and  nature  of  respective  intc 
Laws  Okla.  1909,  sec.  6138;  Cob.  Ann.  Stat.  Neb.  1911,  sc 
Stat.  Kan.  1909,  sec.  6230. 

In  an  action  of  partition  brought  by  the  grantee  of  on 
of  the  property  against  the  other  joint  owners,  whereis 
tion  of  the  joint  property  is  included,  the  defendants  in« 
in  the  nature  of  a  cross-demand  for  affirmative  relief,  hf 
joint  estate,  and  all  parties  in  interest  therein,  brought  bel 
partition  made,  and  the  rights  of  all  parties  in  interest  d< 
protected  by  the  decree.     Hazen  v.  Webb,  65  Kan.  38. 

In  an  action  for  partition  of  one  tract  of  land,  where 
claims  title  to  the  whole  under  an  agreement  with  pla 
with  reference  to  the  tract  of  which  partition  is  asked  by 
also  to  two  other  tracts,  it  is  not  error  for  the  court  to 
determine  the  rights  of  the  parties  with  reference  to  all 
included  in  the  agreement.     English  v.  English,  53  Kan.  1 

An  answer  of  a  certain  defendant  pleaded  an  ouster, 
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of  the  real  estate  under  a  claim 
mrt  was  justified  in  finding  that  s 
[  her  ootenants,  and  hence  was  chi 
i  of  property.     Saville  v.  Saviile,  ( 
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n  to  dissolve  axd  for  settle- 
:rship. 

,  consents  to  the  dissolution 

I  complaint  mentioned,  and  unites  in 
iff  for  the  settlement  of  the  business 
1,  and  for  the  division  of  the  assets 
the  payment  of  the  firm  debts,  and 
>er.- 

INDANT  DENYING  UNDER  OATH  THAT 
)F  A  PARTNERSHIP  FIRM. 


m  on  his  oath  states,  that  he  was 
times  stated  in  the  petition  in  the 
member  of  any  firm  doing  business 
5.  C.  &  I.  Co.,  and  that  he  is  not  a 
codefendants  named  in  the  petition 
me  stated  in  the  petition.^ 

;o  a  petition  for  an  accounting,  joins  issue 
erclaim,  and  himself  prays  an  accounting 
)t  be  afterwards  heard  to  allege  that  the 
nnents  sufficient  to  entitle  the  plaintiff  to 
ris  V.  Haas,  64  Neb.  579. 
lenhip  if  alleged  in  the  petition  must  be 
\  it  will  be.  taken  as  true.  Grcn.  Stat,  of 
Laws  of  Okla.  1900,  sec.  5648. 

of  a  partnership  cannot  be  set  off  against 

V.  Palling,  58  Neb.  478. 
f  limitations  held  to  be  well  pleaded  in 
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CHAPTER  XCVI. 

PHYSICIAN   AND  PATIENT. 

885.  Answer  to  action  for  damages  for  malpractice  alleging  contribu- 

tory negligence. 

886.  Answer  in  an  action  for  damages  alleged  to  have  been  caused  bv 

malpractice  of  physician. 

886.     ANSWER  TO  ACTION  FOR  DAMAGES  FOR  MALPRACTICE 
ALLEGING  CONTRIBUTORY  NEGLIGENCE. 

That  he  gave  to  the  said  plaintiff's  injury  proper,  careful 
and  skillful  treatment  and  such  treatment  as  the  condition 
of  the  injury  and  the  plaintiff  would  permit  him  to  give. 
That  the  operation  complained  of  and  the  bad  results  there- 
from, were  caused  by  plaintiff's  own  actions  and  commands; 
and  not  by  want  of  any  skill  or  suitable  care  on  the  part  of 
the  defendant.^ 

886.     ANSWER    IN    AN    ACTION    FOR   DAMAGES    ALLEGED    TO 
HAVE  BEEN  CAUSED  BY  MALPRACTICE  OF  PHYSICIAN. 

Defendant  for  answer  to  plaintiff's  petition  filed  herein, 
admits  that  on  the day  of ,  19. .,  he  was  a  phy- 
sician and  surgeon,  and  engaged  in  the  practice  of  his  pro- 
fession as  such,  in  M.  county,  ,  and  had  been  so  en- 
gaged for  many  years ;  that  on  or  about  that  time  the  plain- 
tiff's shoulder  was  dislocated,  he  was  called  upon  in  a  pro- 
fessional capacity  to  treat  the  plaintiff  therefor  and  reduce 
such  dislocation;  that  he  properly  treated  the  plaintiff,  and 
reduced  the  said  dislocation  according  to  the  usual  and  most 
approved  method  of  medicine  and  surgery,  and  in  every  par- 
ticular properly  treated  the  plaintiff's  wound  and  ailment, 
and  having  so  done  dismissed  his  said  patient,  and  was  paid 
for  his  professional  services  in  so  doing,  and  his  employment 
then  ceased,  and  if  the  plaintiff's  arm  and  shoulder  grew 

1  Form  in  Leisenring  v.  La  Croix,  68  Neb.  803. 
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irely  lost  the  use  of  same,  or  became  ^p- 
rough  no  fault,  negligence  or  unskillf 
3  defendant. 

that  after  properly  treating  the  plai 
ing  the  dislocation,  and  giving  the  sai 
and  attention,  and  the  proper  directio 
le,  he  was  not  again  called  for  by  pi 
wound,  and  if  any  other  or  greater 
'-  resulted  to  the  plaintiflE  than  is  ine^ 
natural  result  thereof,  it  was  occasioi 
^ligence  and  want  of  care  and  cautioi 
it  says  that  he  is  informed  and  be 
e  fact  to  be,  that  the  plaintiflE,  after 
and  advised  in  every  particular  b} 
te  her  arm  or  shoulder  by  attempt 
)r,  and  performing  her  usual  and  or( 
before  she  had  recovered  from  the  ^ 

attempting  to  do  work  and  labor  si 
the  certain  result  of  which  would  be 
?ain;  that  after  the  joint  was  again 

notified  thereof,  nor  called  upon  tc 
id  had  no  opportunity  so  to  do,  am 
le  plaintiff  has  suffered  on  account  o 
1  those  necessarily  occurring  and  t 
s,  were  occasioned  by  her  own  negl 
in  taking  care  of  the  same  after  trea 
e  contributed  thereto, 
denies  every  other  allegation  of  the 
)ecifically  admitted,  and  having  ful 
lint  of  plaintiff,  asks  to  be  discharges 
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CHAPTER  XCVII. 

PRINCIPAL   AND   SURETY. 

887.  Answer  by  wife  who  was  surety  on  her  h 

release   by   reason   of   extending  time   of 
consent. 

888.  Separate  answer  of  surety. 

887.     ANSWER    BY    WIFE    WHO    WAS    SUR] 
BAND'S  NOTE  ALLEGING  RELEASE 
TENDING  TIME  OF  PAYMENT  WITH 

1.  Now  comes  the  defendant  and  den 
material  allegation,  averment  and  state 
tained  which  are  not  herein  expressly  ad 

2.  Further  answering  said  petition  thi 
the  execution  by  her  of  the  principal  no' 
interest  notes  thereto  attached  and  of  tl 
leged  in  plaintiff's  petition;  admits  that 
execution  of  said  principal  note  said  con 
were  attached  thereto  as  a  part  thereof,  1 
tached  therefrom  and  this  defendant  deni 
interest  notes  or  either  of  them  constitute 
action  against  either  or  any  of  the  defend 

3.  For  further  answer  to  said  petitioi 
to  all  claims  and  pretended  causes  of  acti 
plaintiff  and  against  this  defendant,  she 
that  the  land  described  in  plaintiff's  petiti 

the day  of ,  19. .,  has  beei 

arate  property  of  this  defendant;  that  sh 
of  said  time  has  been  a  married  woman ;  1 
ing  all  of  said  time  has  been  the  wife  of  h( 
that  ever  since  said  date  she  has  occupie 
uously  with  her  said  husband  and  her  ch: 
stead  and  has  not  had  at  any  time  since 
not  now  any  other  homestead. 
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QUIETING   TITLE. 

disclaimer  to  any  title  or   interest  in  the  land  which   is  tl 
matter  of  the  action.     Moore  v.  Wallace,  16  Okla.  114. 

Where  the  answer  contains,  besides  the  plea  of  a  specii 
denial  of  the  allegations  of  the  petition,  it  is  not  error  to 
evidence  a  voluntary  conveyance  from  the  plaintiff,  a  sher 
tax  deed,  or  any  other  legal  testimony  tending  to  show  thai 
is  not  the  owner  as  alleged,  whether  specifically  set  up  in  tl 
or  not.     Morrill  v.  Douglass,  14  Kan.  228. 

In  an  action  to  quiet  title  where  it  is  shown  that  the  plai; 
the  actual  possession  of  the  property  in  controversy,  the 
cannot  defeat  the  plaintiff's  action  except  by  showing  a  param< 
in  himself.  He  cannot  defeat  such  action  by  showing  a  p 
right  in  some  other  person,  even  if  this  other  person  should 
defendant.     Brenner  v.  Bigelow,  8  Kan.  332. 
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immediate  possession  thereof,  states  a  defense  and  is  not  demurrable. 
B.  &  M.  Ry.  Co.  V.  Young  Bear,  18  Neb.  494. 

That  the  plaintiff  improvidently  disposed  of  the  property  at  a  price 
much  below  its  value,  cannot  be  set  up  as  a  defense  to  the  action. 
Bartlett  v.  Ridgley  National  Bank,  70  Kan.  126. 

The  truthfulness  of  the  replevin  affidavit  cannot  be  raised  by  mo- 
tion; it  must  be  by  answer.    Ferryman  v.  Brown,  25  Okla.  138. 

It  is  a  complete  defense  to  sureties  sued  upon  a  replevin  boinl  tliat 
the  court  was  without  jurisdiction  to  render  the  judgment  in  replevin 
or  that  such  judgment  was  obtained  by  fraud.  McBrayer  v.  Jordan, 
73  Neb.  483. 

A  defendant  in  replevin,  under  an  answer  alleging  that  he  is  the 
owner  of  the  property  and  that  he  does  not  unlawfully  detain  the  same, 
may  prove  that  a  mortgage  under  which  the  plaintiff  claims  title  and 
possession  was  a  forgery.     Gandy  v.  Pool,  14  Neb.  98. 

Where  a  defendant  in  replevin  qualifies  a  general  denial  in  his  an- 
swer by  pleading  specially  that  the  title  to  the  property  in  dispute  is 
in  him,  he  waives  the  technical  defense  that  he  was  not  in  possession 
of  it  at  the  beginning  of  the  action.     McGinley  v.  Wirthele,  72  Neb.  602. 

A  replevin  action  against  a  tenant  for  the  possession  of  grain  due 
from  him  as  rent  may  be  defeated  by  a  showing  that  the  title  and  right 
to  possession  is  in  a  third  person.     Northup  v.  Bath  rick,  80  Neb.  36. 

Where  property  has  been  delivered  to  the  plaintiff  in  replevin  and 
defendant's  answer  is  a  general  denial,  it  is  not  necessary  that  such 
auKwer  contain  a  prayer  for  return  in  order  to  sustain  a  judgment  for 
return  of  the  property  or  its  value.     Ulrich  v.  McConaughey,  63  Neb.  10. 

To  sustain  a  judgment  in  replevin  in  favor  of  an  officer  who  claims 
the  right  of  possession  by  virtue  of  a  seizure  in  an  attachment  action, 
the  proof  should  show  his  official  character  and  the  proceedings  and 
process  under  which  he  acted  and  claims  possession.  Graham  v.  Shaw, 
38  Kan.  734. 

The  pendency  of  an  action  of  replevin  for  the  same  property  between 
the  same  parties  in  the  same  court  is  a  good  defense  against  the  prose- 
cution of  a  second  action  of  replevin.     Turner  v.  Reese,  22  Kan.  225. 

An  answer  in  replevin  setting  forth  that  the  property  in  controversy 
is  the  property  of  a  third  person,  and  that  the  defendant  as  sheriff  has 
levied  an  attachment  on  it,  and  holds  it  as  the  property  of  said  third 
person,  is  in  effect  only  a  general  denial,  and  needs  no  reply.  Wilson 
V.  Fuller,  9  Kan.  121. 

\\'here  goods  are  replevied  by  A.  from  a  sheriff,  who  holds  them  by 
virtue  of  an  execution  against  B.,  an  answer  alleging  that  said  goods 
were  in  fact  the  property  of  B.  when  seized,  raises  a  material  issue, 
and,  if  true,  ponstitutes  a  good  defense  to  the  action.  Hall  v.  Jenness, 
6  Kan.  216. 

Where  a  defendant  in  a  replevin  action  places  his  defense  upon  title 
in  himself  and  the  right  of  possession  incident  thereto  and  does  not  rely 
on  want  of  demand  by  the  owner,  and  it  appears  that  a  demand  would 
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ANSWERS   IN    PARTICULAI 

and  delivered  by  plaintiff  and  J.  R. 

the  day  of ,  19 . . ,  a  c 

lows:  (here  insert  agreement). 

Defendants  allege  that  J.  R.  made 
upon  said  contract,  never  making  ai 
wit:   (here  insert  payments). 

Defendants  allege  that  on  the 

the  said  J.  R.  and  A.  R.,  his  wife,  f< 
tion  sold  and  assigned  all  his  right,  1 
to  the  contract  and  of  said  lot,  and  si 
the  following  assignment  thereon  er 
said  instrument  delivering  the  said 
and  receipts  connected  with  said  < 
the  possession  of  said  lot  to  H.  L.  1. 
was  in  words  as  follows: 

**For  a  valuable  consideration  J. 
and  wife,  assign  the  property  conti 
contract  to  H.  L.  Y.  and  all  interest 

Defendants  allege  they  continued 
ises  under  said  assignment  from  that  1 

That  the  fact  of  said  assignment 
known   to   plaintiff   who    consented 
therein  and  who  continued  for  about 
monthly  payments  of  these  defendar 
ing  even  by  giving  said  receipts  and  i 
said  defendant  assignees  of  said  cont 

Defendants  allege  that  since  the  pi 
the  following  payments  have  been  ma 
to- wit:   (here  insert  payments). 

That  on  the day  of , 

the  plaintiff  $ ,  being  the  full  a 

interest  claimed  by  plaintiffs  on  said 
the  deed  contracted  for  in  said  contra< 
plaintiffs. 

That  on  the   day  of   

dered  $ ,  offering  the  differenc 

$ to  cover  any  mistake  in  fig 
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due  on  said  contract  and  demanded  a  deed  to  said  premises 
which  was  refused. 

That  on  the  day  of ,  19. .,  defendants  ten- 
dered to  plaintiff  $ or  any  portion  thereof  as  plain- 
tiff would  figure  to  be  due  on  said  contract  and  demanded  a 
deed  as  provided  in  said  contract,  but  the  same  was  refused. 

Defendants  allege  that  at  the  time  of  said  tender,  the  con- 
ditions of  said  M.  deed  had  placed  such  restrictions  upon 
the  use  and  occupancy  of  said  real  estate  and  made  such 
easements, .  rights  and  interests  on  said  lot  by  all  other  lot 
owners  in  D.  and  cast  such  clouds  upon  the  title  that  plain- 
tiff could  not  give  a  deed  to  said  property  as  provided  in  said 
contract  and  the  same  was  broken  by  plaintiff  because  of  the 
inability  of  plaintiff  to  perform  the  same  and  was  not  en- 
titled to  any  part  of  said  consideration  until  said  plaintiff 
could  give  a  deed  conveying  a  fee  simple  title  clear  of  all  in- 
cumbrances and  is  entitled  to  no  interest  on  said  principal 
because  it  was  not  entitled  to  the  principal  at  that  time; 
that  defendant  and  their  assigns  paid  upon  said  considera- 
tion the  sum  of  $ as  aforesaid,  and  there  is  still  un- 
paid the  sum  of  $ 

Defendants  allege  that  at  the  time  of  said  tender,  plain- 
tiffs were  unable  to  give  a  clear  title  and  that  over  300  peo- 
ple in  D.  o^Tied  an  interest  claim  and  easement  in  said  prop- 
erty and  that  it  would  have  required  $ to  clear  the 

said  title  in  purchasing  quit  claim  deeds  for  the  same.  That 
by  reason  of  said  clouded  title  the  value  of  said  premises  was 
damaged  in  the  sum  of  $ 

Defendants  allege  they  have  kept  said  tender  good  and 
been  ready,  able  and  willing  at  all  times  to  pay  the  amount 
due  at  the  time  of  said  tender  upon  delivery  of  a  deed  con- 
veying a   fee   simple   title   clear  of   incumbrances   and   are 

still  willing  to  pay  said  amount  of  $ for  such  deed  in 

order  to  avoid  litigation,  though  defendants  have  suffered 
said  loss  and  damage  aforesaid. 

Defendants  allege  that  they  have  paid  all  taxes,  have  in- 
^stalled  electric  lights,  wiring  the  house  for  same,  and  placed 
fixtures  therein;  they  put  in  a  new  porch  floor,  new  walks, 
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CHAPTER  CII. 

REPLIES. 

893a.  Reply  denying  new  matter. 

894.  Reply  denying  allegations  of  certain  paragraphs  of  answer. 

895.  Reply,  consisting  of  general  denial  to  answer  to  counts  of 

petition. 

896.  Reply  to  new  matter  in  response  to  counterclaim. 

897.  Reply  to  answer  to  a  petition  on  executor's  bond  for  failur 

pay  a  distributive  share. 

898.  Reply  by  plaintiff  in  action  for  express  charges  to  answer  set 

up  counterclaim  for  damages  resulting  from  the  negligenc 
an  express  company. 

899.  Reply  to  answer  alleging  cancellation  of  insurance  policy. 

900.  Reply  to  answer  setting  up  a  release  alleging  that  said  rel 
•    was  obtained  by  fraud  and  misrepresentation.     (Reply  to  ] 

No.  869. 

901.  Reply  to  answer  in  an  action  of  replevin  for  the  possessioj 

certain  promissory  notes. 

902.  Reply  in  action  by  servant  for  damages   for  injuries  cauew'C 

breaking  of  a  defective  telephone  pole. 

903.  Reply  to  an  answer  on  a  fire  insurance  policy. 

898a.  REPLY  DENYING  NEW  MATTER. 

(Venue,  court,  title  of  action.) 

Now  comes  plaintiff,  and  for  reply  to  the  new  matter 
leged  in  defendant's  answer  filed  herein,  denies  each 
every  allegation  in  said  answer  contained. 

Wherefore  plaintiff  asks  judgment  as  prayed  in  his  p 
tion.^ 

I  A  reply  must  be  made  to  aU  the  material  allegations  of  utsw  ma 
contained  in  the  answer  or  they  will  be  taken  as  true.  Culbertson  '. 
gating  &  Water  Co.  v.  Cox,  52  Neb.  684 ;  Harlan  County  v.  Hogsett 
Neb.  362;  Davis  v.  First  Nat.  Bank  of  Grinnell,  57  Neb,  373;  Burn< 
Cavanagh,  56  Neb.  190;  National  Lumber  Co.  v.  Ashby,  41  Neb.  5 
Williams  v.  Evans,  6  Neb.  216;  Ballinger  v.  Lantier,  15  Kan.  ^. 
Baker  v.  L.  C.  Van  Ness  &  Co.,  25  Okla.  34. 

No  reply  is  necessary  to  an  answer  which,  though  verified,  amoi 
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REPLIES. 

A  failure  to  itate  a  cause  of  action  in  the  petition  cannot  be  cured 
by  averments  in  the  reply.     Covey  v.  Henry,  71  Neb.  118. 

But  where  no  objection  is  made  on  that  ground  in  the  district  court, 
and  the  issues  presented  are  submitted  on  their  merits,  the  objection 
that  the  cause  of  action  was  first  stated  in  the  reply  will  be  held  to 
have  been  waived.  Farmers  &  Merchants  Ins.  Co.  v.  Dobney,  62  Neb. 
213;  Gregory  v.  Kaar,  36  Neb.  633. 

New  matter  in  the  reply  which  the  plaintiff  is  forced  to  plead  in 
order  to  meet  the  allegations  of  the  answer  will  not  constitute  departure 
if  it  does  not  contradict  the  facts  stated  in  the  petition  and  if  it  is  not 
adopted  as  a  new  basis  for  relief  in  place  of  the  cause  of  action  pre- 
sented by  the  petition.    Hunter  Milling  Co.  v.  Allen,  74  Kan.  679. 

Where  the  plea  of  ultra  vires  is  interposed  by  a  defendant  corpora- 
tion in  its  answer,  facts  not  inconsistent  with  allegations  of  the  peti- 
tion may  be  pleaded  in  the  reply,  in  the  nature  of  an  estoppel  or  to 
show  that  the  corporation  was,  under  the  circumstances,  empowered  to 
enter  into  the  contract,  the  obligation  of  which  is  sought  to  be  avoided. 
Horst  v.  Lewis,  71  Neb.  365,  370. 

Matter  in  the  reply  in  explanation  or  avoidance  of  the  facts  stated 
in  the  answer  does  not  constitute  a  new  cause  of  action  and  is  not  on 
that  ground  subject  to  demurrer.     Anderson  v.  Imhoff,  34  Neb.  335. 

The  defendant  waives  the  objection  that  no  reply  was  illed  where 
the  case  is  tried  on  the  theory  that  new  matter  in  the  answer  was  denied. 
In  re  Estate  of  Cheney,  78  Neb.  274;  Chicago,  R.  I.  &  Pac.  Ry.  Co.  v. 
Frazier,  66  Kan.  422 ;  Kepley  v.  Carter,  49  Kan.  72 ;  Cooper  v.  Machine 
Co.,  37  Kan.  231 ;  Bashor  and  Marx  v.  Nordyke  &  Marmon  Co.,  25  Kan. 
154. 

It  is  not  an  abuse  of  discretion  to  permit  a  reply  to  be  filed  after 
verdict  in  a  case  tried  by  both  parties  without  objection,  upon  the  theory 
that  the  allegations  of  the  answer  are  denied.  Whitney  v.  Preston,  29 
Neb.  243. 

A  reply  to  an  answer  denying  each  and  every  allegation  contained  in 
the  answer  inconsistent  with  the  statements  of  plaintiff's  petition  is 
defective  and  an  insufficient  denial  of  the  allegations  of  the  answer. 
Herdman  v.  Marshall,  17  Neb.  252. 

A  reply  which  does  not  deny  the  defense  set  up  by  defendant,  but 
which  amounts  to  an  avoidance,  does  not  relieve  plaintiff  of  the  neces- 
sity of  proving  the  avoidance  as  set  up.  Felix  v.  St.  Louis  and  San 
Francisco  Ry.  Co.,  60  Kan.  467. 

Allegations  in  a  reply  are,  under  the  code  system  of  pleading,  to  be 
deemed  controverted  by  the  defendant  without  any  formal  denial  of  the 
same  on  the  part  of  the  defendant.  Board  of  Education  v.  Shaw,  15 
Kan.  35. 

Where  after  the  defendant  files  an  answer  asking  affirmative  relief 
the  plaintiff  dismisses  his  petition,  the  plaintiff  should  be  allowed  to 
file  a  reply  in  the  nature  of  an  answfer  to  defendant's  answer.  Winters 
V.  Means,  33  Neb.  635. 

The  allegations  of  any  appointment  or  authority,  appearing  as  new 
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894.    REPLY    DENYING    ALLEGATIONS    OF    CERTAIN.  PARA- 
GRAPHS OP  ANSWER. 

Comes  now  the  plaintiflf  and  for  reply  to  the  allegations  of 

the  answer  filed  herein  denies  the  allegations  of  the  3rd,  4th, 

5th  and  6th  paragraphs  thereof.^ 

896.     REPLY,  CONSISTING  OP  GENERAL  DENIAL  TO  ANSWER 
TO  COUNTS  OF  THE  PETITION. 

Now  comes  plaintiff,  and  for  reply  to  the  answer  of  the 

defendant  to  the  first  count  of  the  petition,  denies  each  and 

every  allegation  in  said  answer  contained. 

matter  in  a  reply,  shall  be  deemed  to  be  controverted  by  the  adverse 
party  as  upon  direct  denial  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney,  without  the  filing  of  any  pleading.  Continental  In- 
surance Co.  v.  Pearce,  39  Kan.  396. 

W^here,  after  reply,  an  amended  answer  is  filed  setting  up  the  de- 
fense interposed  in  the  original  answer  and,  in  addition,  facts  which 
constitute  a  new  and  distinct  defense,  the  plaintiff  may  reply  anew  if 
he  so  elects,  but  if  he  does  not,  the  reply  to  the  original  answer  will  not 
stand  as  a  reply  to  such  new  or  additional  defense.  Stewart  v.  Amer- 
ican Exchange  Nat.  Bank,  54  Neb.  46  L 

Where  damages  were  claimed  by  the  defendant  in  his  answer  for  a 
failure  to  complete  the  buildings  in  the  time  specified,  the  plaintiff  in 
his  reply  alleged  that  the  delay  was  caused  by  certain  acts  of  the  de- 
fendant (stating  them)  and  not  by  the  fault  of  the  plaintiff,  held, 
properly  pleaded.    Hibbard  v.  Talmage,  32  Neb.  147. 

Denial  of  ''each  and  every  allegation  of  new  matter  set  up  in  defend- 
ant's answer,"  and  of  "each  and  every  other  part  of  same,  except  such 
allegations  of  said  answer  as  may  be  admissions  of  plaintiff's  petition," 
while  subject  to  motion  to  strike  or  to  make  more  specific,  being  neither 
a  general  or  specific  denial,  is  sufficient  to  prevent  a  judgment  for  de- 
fendant on  the  allegations  of  the  answer.    Pecha  y.  Kastl,  64  Neb.  380. 

A  reply  to  an  answer  denying  each  and  every  allegation  contained  in 
the  answer  inconsistent  with  the  statements  of  plaintiff's  petition  is 
defective,  and  an  insufficient  denial  of  the  allegations  of  the  answer, 
and,  upon  a  motion  to  make  more  specific,  will  be  held  bad,  and  unless 
amended  so  as  to  conform  to  the  code  will  be  treated  as  no  denial.  But 
if  upon  such  denial  the  parties  go  to  trial  treating  it  as  a  sufficient 
denial,  it  must  be  so  treated  in  all  stages  of  the  case.  Gross  v.  Scheel, 
67  Neb.  223;  Herdman  v.  Marshall,  17  Neb.  262. 

Where  a  plaintiff  in  an  action  to  enjoin  trespass  claims  under  a 
lease,  an  allegation  in  an  answer  to  such  petition,  that  such  lease  has 
been  canceled  and  terminated,  is  new  matter  which  must  be  taken  as 
true  if  not  denied  by  a  reply.     Stanser  v.  Cather,  82  Neb.  136. 

2  From  form  in  record  in  Riley  v.  Cudahy  Packing  Co.,  82  Neb.  319. 
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And  plaintiff,  for  reply  to  the  second  count  of  said  an- 
swer, denies  each  and  every  allegation  in  said  count  con- 
tained. 

Wherefore  plaintiff  asks  judgment  as  prayed  in  his  peti- 
tion. 

S96.    REPLY   TO   NEW   MATTER    IN    RESPONSE    TO    COUNTER- 
CLAIM. 

Now  comes  plaintiff  and  admits  that  he  bought  the  goods 
from  defendant  set  out  in  his  account  and  counterclaim,  and 
paid  the  amount  credited  on  said  account,  and  paid  the  ad- 
ditional amounts  as  set  out  in  an  account  hereto  attached, 
marked  '*  exhibit  B,"  and  was  allowed  certain  other  credits 
thereon  as  set  out  in  said  ''exhibit  B,"  all  of  which  said  de- 
fendant ordered,  agreed  to,  and  accepted ;  and  at  the  time  de- 
fendant bought  said  two  cars  of  potatoes,  as  alleged  in  plain- 
tiff's petition,  it  was  owing  defendant  only dollars,  as 

will  appear  in  **  exhibit  B,"  and  which  amount  was,  and  is, 
credited  to  defendant  in  plaintiff's  petition,  on  said  potatoes. 

Wherefore  plaintiff  asks  judgment  as  prayed  in  its  peti- 
tion. 

897.    REPLY    TO    ANSWER    TO    A    PETITION    ON    EXECUTOR'S 
BOND  FOR  FAILURE  TO  PAY  A  DISTRIBUTIVE  SHARE. 

Now  comes  plaintiff,  and  for  reply  to  defendant's  answer 
herein,  denies  each  and  every  allegation  of  new  matter  therein 
contained. 

Further  replying,  plaintiff  states  that  on  the  day 

of ,  19. .,  the  executors  of  the  estate  of  B.  P.  C,  made 

a  pretended  final  settlement  of  said  estate,  but  it  avers  that 
said  pretended  settlement  was  false  and  fraudulent  and  pro- 
cured by  false  and  fraudulent  representations  made  to  the 
court,  whereby  said  court  was  deceived.  Plaintiff  further 
says  that  in  said  pretended  final  settlement  and  in  all  their 
annual  settlements  said  executors  represented  to  the  court 
that  they  had  paid  to  W.  J.  M.,  trustee  for  J.  W.  C,  as 

shown  in  their  settlement ,  19 . . ,  and  as  directed  by 
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ant's  answer,  says :  that  on  or  about  the day  of  . 

19..,  the  said  policy  of  insurance  was  in  possession 

N.  B.  of  C,  in , ;  that  the  agents  of  def( 

in  the  city  of ,  where  said  bank  has  its  place  oi 

ness,  without  any  notice  to  the  insured  that  said  pol 
insurance  had  been  or  would  be  canceled,  and  withoi 
knowledge  of  plaintiff,  received  from  said  bank  said 
of  insurance,  under  promise  that  the  said  policy  shoi] 
main  in  force  until  the  same  or  some  other  policy  e 
good  and  for  the  same  amount  should  be  returned  t 
bank;  that  neither  the  same  nor  any  other  policy  in 
thereof  was  afterwards  delivered  to  said  bank. 

Further  answering,  plaintiff  denies  each  and  every  ; 
tion,  matter,  fact  and  thing  in  the  answer  alleged,  not 
expressly  admitted,  and,  having  fully  replied,  asks  for 
ment  as  in  petition  prayed. 

900.  REPLY  TO  ANSWER  SETTING  UP  A  RELEASE  ALL 
THAT  SAID  RELEASE  WAS  OBTAINED  BY  FRAUl 
MISREPRESENTATION.     (REPLY  TO  FORM  NO.  86 

Now  comes  plaintiff,  and,  for  reply  to  the  answer  1 
denies  the  allegations  thereof,  except  as  hereinafter  sp 
admitted. 

And  for  reply  to  the  third  alleged  defense  this  p] 
avers  that  the  alleged  agreement  set  forth  as  the  thi 
f ense  in  said  answer  was  without  any  consideration  anc 

And  plaintiff  doth  further  aver  that  the  said  alleged 
ment  was  obtained  from  this  plaintiff  by  the  gross  frai: 
misrepresentations  and  impositions  by  the  defendant  a 
agents,  practiced  upon  the  plaintiff  at  the  time  of  the  « 
making  thereof. 

That,  at  the  time  of  the  alleged  making  thereof,  this 
tiff  was  in  the  deepest  distress  and  mental  and  bodili 
and  anguish,  caused  by  the  injuries  set  forth  in  his  pe 
that  he  was  at  said  time  not  of  contracting  mind,  an 
unable  through  his  bodily  and  mental  condition  to  i 
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stand  or  comprehend  the  contents  of 
did  never  assent  to  the  terms  thereof; 
agents,  R.  W.  G.  and  W.  E.  W.  witl 
pose  and  design  of  cheating  and  def  rai 
of  his  right  of  action  set  forth  in  his  p( 
ing  that  plaintiff  was  incapable  by  rem 
and  bodily  suffering  to  understand  or 
tents  or  nature  of  said  alleged  agreemei 
taking  advantage  of  plaintiff's  said  coi 
tiff  to  sign  said  agreement  without  kno^ 
the  contents  thereof. 

That,  at  the  time  of  the  alleged  mak 
the  plaintiff  was  of  weak  and  enfeebl< 
said  injuries,  and  his  will  was  subjected 
said  agents,  and  plaintiff  did  not  have 
standing  to  oppose  the  will  of  defendj 
defendant's  said  agents,  fraudulently 
the  weak  and  enfeebled  condition  of  pla 
for  the  purpose  of  cheating  him,  as  af( 
of  plaintiff's  said  enfeebled  condition  < 
subjecting  his  will  to  theirs,  induce  j 
sign  said  alleged  agreement.  Wherefc 
alleged  agreement  is  of  no  effect  and  vo 
ment  as  in  his  petition. 

901.     REPLY  TO   ANSWER  IN   AN  ACTIC 
THE  POSSESSION  OF  CERTAIN  P 

Now  comes  the  above  named  plainti 
the  new  matter  contained  in  the  answ 
that  he  denies  each  and  every  allegatio 

Further  replying  to  the  new  matter 
answer  contained,  this  plaintiff  says  tl 
at  the  time  or  any"  other  time  to  said 
transfer  any,  all  of  which  defendant 
exercise  of  ordinary  diligence  could  ] 
and  at  the  time  of  his  alleged  purchase 
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Further  replying,  this  plaintiff  says  that  whatever  transac- 
tion the  defendant  had  with  said  K.  whereby  he  wronfirfully 
obtained  from  said  K.  the  possession  of  the  paper  in 
tition  described  was  a  loan  and  not  a  sale.     That  th 

there  said  loan  was  for  the  sum  of dollars,  a] 

defendant  was  by  the  terms  of  said  loan  to  receive  and 
interest  for  a  greater  amount  than  that  allowed  by  la 
said  loan  was  at  the  time  when  made  and  is  affectc 
usury,  and  was  and  is  illegal,  and  defendant  has  and 
right  to  the  possession  of  said  paper. 

Wherefore,  and  by  reason  of  the  premises,  plaintif 
for  judgment  for  the  possession  of  the  papers  heretof 
scribed,  for  costs  and  for  such  other  and  further  reli( 
the  court  may  seem  just  and  proper. 

902.  REPLY  IN  ACTION  BY  SERVANT  FOR  DAMAGES  ] 
JURIES  CAUSED  BY  BREAKING  OF  A  DEFECTIVl 
PHONE  POLE. 

Comes  now  the  plaintiff  and  for  his  reply  to  the  def e 
answer  filed  herein  denies  each  and  every  allegation 
answer  contained,  except  such  allegations  that  admit  tl 
of  allegations  contained  in  plaintiff's  petition. 

Replying  further  to  defendant's  answer  the  plaii 
leges  that  the  telephone  line  defendant  was  construe 
alleged  in  paragraph  4  of  plaintiff's  petition,  was  a  n( 
and  was  constructed  by  two  gangs  or  sets  of  workm 
gang  digging  the  holes  and  setting  the  telephone  polei 
ground,  and  the  second  gang,  being  the  linemen,  fo 
later  and  stringing  the  wires ;  and  each  of  said  gangs 
separately,  entirely  independent  of  the  other,  and  eac 
ing  under  the  direction  and  supervision  of  its  own  fc 
that  plaintiff  was  one  of  the  second  gang  stringing  tl 
upon  the  poles  put  up  by  the  first  gang,  and  as  om 
second  gang  the  plaintiff  had  nothing  to  do  with  tli 
tion,  inspection  or  setting  up  of  the  poles  on  the  sa 
that  the  first  gang  of  workmen  engaged  in  setting 
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poles  preceded  the  second  ^ 
that  the  plaintiff  had  no  o] 
anything  about  the  work  pe 
the  kind  of  poles  they  set  up. 
Wherefore  the  plaintiff  pi 
in  his  said  petition  filed  here 

908.  REPLY  TO  AN  ANSWER 
Comes  now  the  plaintiff,  a 
graphs  of  defendant's  answt 
allegation  therein  contained 
And,  for  a  further  and  m 
fendant's  answer,  says  that 
the  pretended  application  fc 
ant's  answer  and  marked  *S 
directly  or  indirectly  made  ; 
that  his  real  estate  mention( 
incumbered,  neither  did  he 
made  to  defendant,  or  to  an 
said  defendant;  that  E.  D. 
ance  company,  defendant,  c 
furniture  of  the  plaintiff,  re 
was  the  agent  of  the  insuran 
all  the  company  desired  was 
that  E.  D.  P.,  for  said  defen 
and  took  down  the  size  of  th 
plaintiff  and  said,  **That  is 
your  policy  will  be  ready*'; 
called,  paid  the  full  premiui 
and,  being  unable  to  read  or 
he  never  signed  any  applies 
to  said  defendant,  neither  di( 
behalf  to  sign  such  applicat 
insurance  was  oral,  and  wa 

8  From  form  in  record  in  Aul 
434.     For  petition,  see  form  No. 
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lining  the  insurance  policy,  he  did 
to  conceal  any  debt  or  lien  against 
was  acting  for  and  on  behalf  of  the 
^ndant,  and  from  whose  hand  he  re- 
personal  knowledge  of  the  financial 
f  at  the  time  of  the  issuing  and  de- 
e  policy,  and  for  a  long  time  prior 

'  Fire  Ins.  Co.  v.  Saindon,  52  Kan.  486. 
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SPECIAL  FBOCEEDDTaS. 
CHAPTER  CIIL 

ATTACHMENT. 

904.  Affidavit  for  attachment  (Oklahoma). 

S)05.  Same — Another  form. 

906.  Affidavit  for  attachment   (Nebraska). 

907.  Affidavit  for  attachment   (Kansas). 

908.  Allegations  as  ground  of  attachment  that  defendant  has  disposed 

of  his  property  to  hinder  or  defraud  his  creditors. 

909.  Affidavit  in  attachment  alleging  transfer  of  property. 

910.  Affidavit  for  attachment  where  debt  is  not  due. 

911.  Motion  to  dissolve  an  attachment. 

912.  Same — ^Another  form. 

913.  Motion  to  discharge  claiming  property  as  exempt. 

914.  Affidavit  for  service  by  publication. 

915.  Bond  in  attachment. 

916.  Attachment  bond — Oklahoma. 

917.  Forthcoming  bond  in  attachment. 

918.  Bond  to  discharge  attachment. 

904.    AFFIDAVIT  FOR  ATTACHMENT    (OKLAHOMA). 

F.  H.  T.,  plaintiff  in  the  above  entitled  action,  being  first 
duly  sworn  on  oath,  deposes  and  says : 

1.  That  the  plaintiff  has  commenced  an  action  against  P. 

L.  W.  in  the court  of county,  to  recover  the 

sura  of   dollars,  now  due  and  payable  to  plaintiff, 

being  the  amount  which  the  defendant  agreed  to  pay  upon  the 
delivery  of  certain  goods  and  merchandise  sold  by  the.  plaintiff 
to  the  defendant. 

2.  A£Sant  further  states  that  such  claim  is  just  and  that 
the  plaintiff  ought  to  recover  from  the  defendant  the  sum  of 
dollars. 

3.  That  said  defendant  fraudulently  contracted  the  debt 
and  incurred  the  liability  and  obligation  for  which  the  above 
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named  suit  has  been  brought  and  has  failed  to  pay  the  i 
and  value  of  the  articles  and  things  delivered  which  by 
contract  he  was  bound  to  pay  upon  delivery. 

F.  H. 
Subscribed  and  sworn  to,  etc.^ 

905.  SAME— ANOTHER  FORM. 
State  of  Oklahoma,   1 
county,  I 

F.  K.,  being  duly  sworn,  says  that  he  is  the  plaintiff 
agent,  attorney  or  officer  of  the  company,  if  a  corporal 
in  the  above  entitled  action. 

1.  That  the  plaintiff  has  commenced  its  action  againsi 

defendant  0.  6.  to  recover  the  sum  of   dollars 

due  for  goods,  wares  and  merchandise  purchased  of  plai 
and  delivered  to  her. 

2.  That  said  claim  is  just,  is  due  and  is  wholly  un] 
the  amount  of  which  said  affiant  believes  plaintiff  ougl 
recover  of  the  defendant  is dollars. 

3.  That  the  defendant  so  conceals  herself  that  a  sumi 
cannot  be  served  upon  her. 

That  the  defendant  is  about  to  convert  her  property, 
part  thereof  into  money,  for  the  purpose  of  placing  it  be; 
the  reach  of  her  creditors. 

That  the  defendant  is  a  non-resident  of  the  State  of  < 
homa. 

F. 

Subscribed  and  sworn  to,  etc.^ 

906.  AFFIDAVIT  FOR  ATTACHMENT    (NEBRASKA). 

H.  C.  v.,  attorney  for  plaintiff,  being  first  duly  sworn 
poses  and  says: 

1  Adapted  from  facts  in  Thwing  v.  Winkler,  13  Okla.  643. 

Statement  in  affidavit  of  attachment  in  the  language  of  the  sl 
that  the  debt  was  fraudulently  contracted,  etc.,  is  sufficient  to  aut 
the  issuance  of  attachment.     Thwing  v.  Winkler,  13  Okla.  643. 

-  Adapted  from  form  and  facts  in  Raymond  v.  Nix-Halsell  &  ' 
Okla.  656,  663. 
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SPECIAL   PROCEEDINGS 

909.     AFFIDAVIT   IN   ATTACHMENT   ALLI 
PROPERTY. 

State  of , 

County  of 

The  plaintiff,  the  M.  M.  &  S.  Co.,  by 
and  treasurer,  makes  oath  that  the  elain 

if,  without  such  direct  statement  the  facts  c 
claim,  as  disclosed  in  the  affidavit,  show  that 
Tourtellott,  28  Kan.  589;  Grotte  v.  Nagle,  50  I 

The  nature  of  plaintiff's  claim  must  be  set 
stating  "the  nature  of  the  plaintiff's  cause  of 
for  an  attachment,  it  is  not  necessary  to  stal 
the  cause  of  action;  a  condensed  statement  of  t 
claim  is  a  sufficient  compliance  with  the  requ 
civil  procedure.     Dorrington  v.  Minnick,  15  Nel 

The  amonnt  w^ich  plaintiff  onght  to  recovc 
affidavit.     Tootle,  Hanna  &  Co.  v.  Smith,  34  K 

The  fraudulent  acts  of  the  defendant  whicli 
basis  of  an  attachment  on  a  claim  before  it  is 
in  the  attachment  affidavit.     Cox  v.  Peoria  Mfg. 

The  affidavit  may  he  amended  by  leave  of 
motion  to  quash  the  proceedings  is  filed,  bee 
defect.  Clarke  Banking  Co.  v.  Wright,  37  Neb. 
Kingman,  44  Kan.  270;  Wells,  Fargo  &  Co.  v. 
Struthers  v.  McDowell,  5  Neb.  491. 

An  affidavit  in  attachment  which  is  not  voi 
may  be  amended  the  same  as  any  other  pleadin 
in  the  case.     Reister  v.  Land,  14  Okla.  34. 

The  affidavit  may  be  amended  so  as  to  state 
what  is  already  stated  therein  informally  and 
Robinson,  5  Kan.  172. 

So  affidavit  containing  merely  a  clerical  erro: 
application.    Dunn  v.  Drummond,  4  Okla.  461 

No  new  cause  of  attachment  which  existe< 
brought,  can  be  brought  in  by  amendment.  Bro 
227. 

Nor  a  cause  of  action  different  from  that  stf 
davit  on  which  the  writ  was  issued.     Westover 
Works  Co.,  70  Neb.  416. 

The  amended  affidavit  must  relate  back  to  th 
affidavit.     Robinson  v.  Burton,  5  Kan.  176. 

An  affidavit  which  omits  to  state  the  amou 
from  the  defendant  is  defective  merely  and  r 
amendment,  when  made,  relates  back  to  the  ti 
original  affidavit,  and  the  lien  of  the  writ  issued 
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a  recovery  of  a  judgment  for  money  in  the  sum  of 

dollars,  and  the  said  S.  W.  C,  secretary  and  treasurer  of  the 
M.  ^L  &  S.  Co.,  also  makes  oath  that  said  claim  is  just,  and 
that  the  M.  M.  &  S.  Co.  ought,  as  affiant  believes,  to  recover 

thereon   dollars.     He  also  makes  oath  that  the  said 

H.  J.  C,  H.  B.  C.  and  M.  E.  C,  parties  composing  the  firm  of 
H.  J.  C.  &  Co.,  defendants,  are  about  to  convert  their  prop- 
erty, or  a  part  thereof,  into  money,  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors;  that  said  H.  J.  C,  H. 
B.  C.  and  M.  E.  C.  have  property  and  rights  in  action  which 
they  conceal;  that  the  said  H.  J.  C,  H.  B.  C.  and  M.  E.  C. 

of  a  junior  attachment  levied  before  such  affidavit  was  amended.  Coyle 
Mercantile  Co.  v*  Nix,  Halsell  &  Co.,  7  Okla.  267. 

A  writ  of  attachment  which  does  not  run  in  the  name  of  "The  People 
of  the  State  of  Nebraska,"  as  required  by  the  constitution,  is  voidable 
only,  the  defect  is  curable  by  amendment.  Livingston  v.  Coe,  4  Neb. 
379. 

Affidavit  may  be  made  by  the  plaintiff,  his  agent  or  attorney.  Comp. 
Laws  of  Okla.  1909,  sec.  5702;  Cob.  Ann.  Stat,  of  Neb.  1911;  sec. 
1172;  Gen.  Stat.  Kan.  1909,  sec.  5784;  Manley  v.  Headley,  10  Kan.  75. 

If  made  by  agent  or  attorney  not  required  to  state  why  it  is  not 
made  by  the  party  himself.    Johnson  v.  Laughlin,  7  Kan.  225. 

An  affidavit  for  attachment  made  by  one  who  is  in  fact  the  agent  or 
attorney  of  the  plaintiff,  but  which  fails  to  show  that  the  party  so 
making  the  affidavit  is  agent  or  attorney,  may  be  amended  so  as  to  show 
such  fact.    Tracy  V.  Gunn,  29  Kan.  (509)  362. 

An  affidavit  for  an  attachment  made  by  the  attorney  for  the  plaintiff, 
wherein  he  swears  that  he  is  the  authorized  attorney  of  the  plaintiff 
in  the  above  entitled  action;  that  he  has  commenced  an  action,  etc., 
where  it  appears  from  the  whole  affidavit  that  the  action  was  brought 
by  the  plaintiff,  is  not  void.    Jansen  &  Co.  v.  Mundt^  20  Neb.  320. 

An  affidavit  tUcen  before  an  attorney  in  the  case  may,  on  motion,  be 
stricken  from  the  files.  Collins  v.  Stewart,  16  Neb.  52;  Tootle,  Hanna 
&  Co.  V.  Smith,  34  Kan.  27. 

A  notary  public  who  is  the  attorney  of  one  of  the  parties  to  an 
action  is  not  permitted  to  take  the  affidavit  of  his  client  for  the  purpose 
of  procuring  an  attachment.  Horkey  v.  Kendall,  53  Neb.  522;  Malcom 
Savings  Bank  v.  Cronin,  80  Neb.  228. 

While  a  notary  public  may  not  take  the  affidavit  of  his  client  for 
the  purpose  of  procuring  an  attachment,  the  taking  of  an  affidavit  as 
indicated  is  a  mere  irregularity,  and  the  affidavit  is  not  a  nullity,  and 
its  defects  may  therefore  be  cured  by  amendment.  Dobry  v.  Western 
Mfg.  Co.,  57  Neb.  228. 
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2.  That  the  plaintiff  in  said  action  is,  and  was  at  the  com- 
mencement thereof,  non-resident  of  the  State  of  Oklahoma. 

3.  That  said  claim  sued  on  in  said  action,  was  not,  at  the 
commencement  of  said  action,  and  is  not  now,  and  never  has 
been,  jnst,  due  and  unpaid,  but  is  founded  wholly  upon  tort. 

4.  That  said  defendants  were  not,  at  the  filing  of  said  affi- 
davit for  attachment,  nor  at  any  time  since,  and  are  not  now 
non-residents  of  the  State  of  Oklahoma,  but  have,  at  all  times 
since,  and  for  a  number  of  days  prior  to  the  filing  of  the 
affidavit  for  attachment,  and  are  now,  residents  of  the  county 
of in  the  State  of  Oklahoma. 

5.  That  the  defendants  were  not,  at  the  issuance  of  said 
writ  of  attachment  and  the  filing  of  the  aflSdavit  therefor, 
and  at  no  time  have  they,  or  either  of  them,  been,  or  are  they 
now,  about  to  convert  their  property,  or  any  part  thereof, 
into  money  for  the  purpose  of  placing  it  beyond  the  reach  of 
their  creditors. 

6.  That  at  no  time,  prior  to  the  issuance  of  said  writ  of 
attachment  nor  since,  nor  have  they  now,  any  property  which 
they  conceal. 

7.  That  at  no  time,  prior  to  the  issuance  of  said  writ  of 
attachment,  at  said  time,  nor  since,  nor  have  they  now,  any 
rights  in  action  which  they  conceal. 

8.  That  at  the  time  of  filing  said  affidavit  for  attachment, 
and  no  time  prior  thereto,  nor  at  any  time  since,  have  they 
been,  nor  are  they  now,  about  to  assign,  remove  and  dispose 
of  any  part  of  their  property  with  intent  to  hinder,  delay  and 
defraud  their  creditors  or  any  of  them. 

9.  That  at  no  time  prior  to  the  issuance  of  said  writ  of 
attachment,  nor  at  any  time  since,  have  they  assigned,  re- 
moved and  disposed  of  any  part  of  their  property  with  intent 
to  hinder,  delay  and  defraud  ttieir  creditors  or  any  of  them. 

10.  That  all  of  the  grounds  set  forth  in  the  affidavit  for 
attachment  are,  and  were  at  the  time  of  the  making  and  filing 
thereof,  false  and  wholly  untrue. 

Wherefore,  said  defendants  move  the  court  to  dissolve  the 
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914.     AFFIDAVIT  FOR  SERVICE  BY  PUBLICATION. 

State  of 1 

vss. 
County  of J 

J.  C.  G.,  the  plaintiff  herein,  being  duly  sworn,  says :  That 
A.  C.  B.,  the  defendant  in  the  above  entitled  action,  resides 

out  of  the  state  of   ,  and  is  a  non-resident  thereof ; 

further  says,  service  of  a  summons  cannot  be  made  on  him 

within  the  State  of ,  and  that  defendant  has  property 

within  this  state  sought  to  be  taken  by  attachment  in  this  ac- 
tion, a  provisional  remedy.*®* 

ment,  and  a  verification  of  the  motion  or  of  the  allegations  of  denial  is 
not  essential.     Kendall  Boot  and  Shoe  Co.  v.  August,  51  Kan.  53. 

The  defendant  may,  at  any  time  before  judgment,  upon  reasonable  no- 
tice to  the  plaintiff,  move  to  discharge  an  attachment,  as  to  the  whole 
or  part  of  the  property  attached;  and  the  fact  that  the  defendant  has 
executed  chattel  mortgages  upon  the  attached  property  does  not  bar  or 
estop  him  from  filing  his  motion  to  discharge.  Smith-Frazer  Boot  and 
Shoe  Co.  V.  Derse,  41  Kan.  150. 

The  failure  of  the  plaintiff  to  attach  a  copy  of  the  instrument  on 
which  the  action  is  brought  to  the  petition  is  not  a  good  ground  for 
dissolving  an  attachment.  Such  omission  can  be  taken  advantage  of 
only  by  a  proper  motion,  directed  against  the  petition  itself,  to  require 
a  copy  to  be  given.     Olmstead  v.  Rivers,  9  Neb.  234. 

In  an  action  accompanied  by  attachment  proceedings  the  filing  by 
the  defendant  of  a  motion  to  dissolve  the  attachment  does  not  excuse 
him  from  pleading  to  the  petition.  Although  such  motion  be  pending, 
if  he  fail  to  plead  to  the  petition  within  the  time  provided  by  law,  his 
default  may  be  entered  and  the  plaintiff  proceed  to  judgment.  Stutzner 
V.  Printz,  43  Neb.  306. 

The  lapse  of  time  between  the  making  of  affidavit  and  filing  of  action 
18  not  of  itself  a  ground  for  discharge  of  attachment.  Adams  v.  Lock- 
wood,  Englehart,  30  Kan.  373. 

loaForm  in  Bogle  v.  Gordon,  39  Kan.  31,  32.  This  affidavit  was  held 
to  be  sufficient  and  that  it  is  not  necessary  to  state  that  a  cause  of  action 
exists  against  the  defendant.  It  is  sufficient  to  state  the  parties  are 
non-residents  of  the  state  at  the  time  the  affidavit  for  publication  was 
made. 

In  order  to  lupport  lenrlce  by  publication  against  a  non-resident 
defendant  in  attachment  proceeding,  the  affidavit  for  such  service  should 
nhow  that  the  defendant  has  property  within  this  state  subject  to  at- 
tachment.    Trust  Co.  V.  Norris,  8  Kan.  App.  699. 

Publication  notice  as  to  non-resident  must  describe  the  land  attached 
and  state  the  nature  of  the  judgment  which  will  be  taken.  Ballew  v. 
Young,  24  Okla.  182. 
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ATTACHMENT. 

f  Nebraska, county,  ss. 

le  J.  I.  C.  T.  M.  Co.,  a  corporation,  has  com- 
l  action  against  J.  W.  B.  and  L.  B.  in  the  dis- 

the judicial  district  of  Nebraska,  held 

r  the  county  of ,  to  recover  of  the  said 

L.  B.  the  sum  of dollars,  and  whereas 

C.  T.  M.  Co.  has  applied  to  the  clerk  of  said 
I  the  necessary  affidavit,  for  an  order  of  attach- 
sued  in  the  said  action  against  the  said  J.  W. 

ore,  we,  H.  W.  M.  and  H.  M.  S.,  hereby  under- 

i  J.  W.  B.  and  L.  B.  in  the  penal  sura  of 

le  said  J.  I.  C.  T.  M.  Co.  shall  pay  to  the  said 
L.  B.  all  damages  which  the  said  J.  W.  B.  and 
tain  by  reason  of  said  attachment,  if  the  order 
een  wrongfully  obtained. 
day  of ,19...^^ 

LENT  BOND— OKLAHOMA. 

e  plaintiff  has  commenced  a  civil  action  against 

in  the court  of  the county 

he  defendant the  sura  of dollars ; 

the  plaintiff  has  applied  to  the  clerk  of  said 
:  the  necessary  affidavit  for  order  of  attachment 
said  action  against  the  defendant. 

ore,  we,   and   ,  hereby  undertake 

...  in  the  penal  sura  of dollars,  that  the 

shall  pay  to  the  said  defendant 

hich  the  said  defendant raay  sustain  by 

I  attachment,  including  attorney's  fees,  if  the 

gfully  obtained. 

day  of ,  19..." 

orcl  in  Bauer  v.  Mitchell,  80  Neb.  187. 
tn  form  in  Wells  v.  McCrady,  24  Okla.  295. 
since  the  amendment  of  the  statute  in  Oklahoma  the 
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ATTACHMENT. 

917.     FORTHCOMING  BOND  IN  ATTACHMENT. 

Whereas, ,  the  sheriff  of  6.  county, ,  did  on 

the day  of ,  19. .,  on  an  order  of  attachment 

issued  out  of  the  district  court  of  G.  county, ,  attach 

certain  goods  and  chattels  in  the  hands  of  J.  &  M.,  in  a  case 
pending  in  said  district  court  wherein  D.  &  S.  are  plaintiff 
and  J.  &  M.  are  defendants,  which  property  is  appraised  at  ^ 

the  sum  of dollars,  and  which  property  is  now  deliv- 
ered to  J.  &  M.  at  their  request. 

Now,  we,  J.  &  M.  as  principals  and  D.  F.  and  P.  H.  M.  as 
sureties,  do  hereby  undertake  to  the  plaintiff  in  the  sum  of  :^ 

dollars,  that  said  property,  to-wit:    (describe  prop-  ^| 

erty)  now  in  the  store  of  J.  &  M.  in  G.  county, ,  or  its  '^ 

appraised  value  in  money,  shall  be  forthcoming  to  answer  to 
the  judgment  of  the  court  in  this  action.^^ 

bond  should  provide  that  plaintiffs  will  pay  all  damages  "including 
attorney's  fees.*'     Wells  v.  McCrady,  24  Okla.  295. 

A  defective  attachment  bond  may  be  amended,  where  the  request  is 
made  by  the  plaintiff.     Wells  v.  McCrady,  24  Okla.  295. 

13  Form  in  Dewey  v.  Kavanaugh,  45  Neb.  233. 

Porthcoming  bond  may  be  given  and  property  retained  by  the  de- 
fendant. Comp.  Laws  Okla.  1909,  sec.  5710;  Cob.  Ann.  Stat.  Neb. 
1011,  sec.  1179;  Gen.  Stat.  Kan.  1909,  sec.  5793. 

Attachment  ii  not  discharged  by  the  execution  of  a  forthcoming 
bond.  Tyler  v.  Safford,  24  Kan.  (581)  413;  Whiteley  v.  Davis,  20  Neb. 
504;  Hilton  v.  Ross,  9  Neb.  406. 

Forthcoming  bond  will  be  held  good  as  a  common  law  bond,  though 
it  does  not  conform  to  the  statute,  if  it  does  not  contravene  public  pol- 
icy or  violate  the  law.  Blanchard  v.  Anderson,  27  Okla.  732;  Wood- 
ward V.  Bingham,  25  Okla.  400. 

Where  real  estate  is  attached,  the  holder  of  a  mortgage  thereon  may 
interplead  in  the  action.  -  Bodwell  v.  Heaton,  40  Kan.  36. 

An  equitable  interest  in  land  is  subject  to  attachment.  Shanks  v. 
Simon,  57  Kan.  385. 

A  foreign  administrator  with  the  will  annexed  may  sue  out  an  order 
of  attachment  in  the  State  of  Kansas.  Dunlap  v.  McFarland,  25  Kan. 
339. 

In  an  action  commenced  by  attachment  on  a  claim  before  due,  it  is 
not  necessary  to  set  forth  in  the  petition  the  grounds  upon  which  the 
attachment  is  obtained.     Pierce  v.  Myers,  28  Kan.  259. 

A  justice  of  the  peace  is  not  authorized  to  issue  an  attachment  upon 
a  claim  before  due.    Lyons  v.  Insley,  Shire  &  Co.,  32  Kan.  174. 
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That  at  said  election  the  plaintiff,  W.  F.  R.,  was  a  candi- 
date for  the  office  of  county  attorney  of  said  proposed  county 
of  M.,  duly  nominated  by  the  Republican  party  as  such  can- 
didate, and  whose  name  appeared  as  such  candidate  upon  the 
official  ballots  of  said  election  in  said  proposed  county  of  M. 

That  at  said  election  the  defendant,  W.  J.  C,  was  also  a 
candidate  for  said  office  of  county  attorney  of  said  proposed 
county  of  M.,  duly  nominated  by  the  Democratic  party  as 
such  candidate,  and  whose  name  appeared  as  such  candidate 
upon  the  official  ballots  of  said  election  in  said  proposed 
county  of  M. 

That  for  the  purpose  of  said  election  said  proposed  county 
of  M.  was  divided  into  thirty  election  precincts  and  that  an 
election  was  held  in  each  of  said  precincts  and  that  votes  were 
cast,  counted  and  canvassed  and  the  canvass  thereof  recorded 
and  the  return  thereof  made  as  required  by  law  by  the  re- 
spective election  officers  in  each  precinct  for  said  plaintiff  and 
said  defendant  for  said  office  of  county  attorney. 

That  the  total  number  of  votes  cast  in  all  of  said  precincts 
in  said  proposed  county  of  M.  for  said  office  of  county  attor- 
ney was ;  that  of  said votes, votes  were 

cast  and  counted  by  the  boards  of  election  in  the  respective 
precincts  for  the  plaintiff,  W.  F.  R.,  for  said  office  of  county 

attorney ; votes,  and  no  more,  were  cast  and  counted 

for  W.  J.  C,  the  defendant,  for  said  office  of  county  attor- 
ney ;  that  the  said  W.  F.  R.,  plaintiff,  received  a  majority  of 
all  of  the  votes  cast  at  said  election  for  said  office  of  county 
attorney  and  was  thereby  duly  and  legally  elected  to  said 
office. 

That  notwithstanding  said  election,  J.  E.  W.  and  W.  H.  N., 
a  majority  of  the  board  of  county  commissioners  of  the  pro- 
posed county  of  M.,  and  P.  S.,  the  then  county  clerk  of  said 
proposed  county  of  ^I.,  which  said  board  of  county  commis- 
sioners, together  with  said  county  clerk,  were  charged  under 
the  law  with  the  duty  of  canvassing  the  returns  of  said  elec- 
tion and  determining  and  declaring  the  result  thereof,  did, 
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in  the  discharge  of  such  duty,  willfully  and  without  author- 
ity of  law,  reject  the  returns  of  said  election  for  said  office 
of  county  attorney  from  certain  of  the  voting  precincts  of 
said  proposed  county  of  M.,  to-wit : 

(Set  out  precincts  by  number  and  township),  and  refused 
and  failed  without  cause  to  canvass  the  .election  returns  from 
said  mentioned  precincts  and  to  count  and  tabulate  the  votes 
for  said  office  of  county  attorney  as  shown  thereby,  and  to 
include  the  same  in  the  abstract  of  the  votes  cast  at  said 
election  for  said  office  as  required  by  law;  that  I.  B.,  the 
remaining  member  of  the  board  of  county  commissioners  of 
said  proposed  county,  did  canvass  all  the  returns  of  said 
election  including  the  three  precincts  aforementioned  so  re- 
jected by  the  majority  of  said  board,  and  did  prepare  and 
certify  a  complete,  true  and  accurate  statement  of  the  votes 
as  shown  by  said  returns  and  as  alleged  in  this  petition  for 
said  office  of  county  attorney,  and  that  said  J.  E.  W.  and 
said  W.  H.  N.  willfully,  and  without  cause  refused  to  sign 
and  certify  the  same,  but  on  the  contrary  prepared  and  cer- 
tified to  an  abstract  of  the  votes  cast  at  said  election  in 
twenty-seven  of  said  precincts,  to-wit,  in  each  of  said  pre- 
cincts excepting  the  three  precincts  heretofore  described  for 
said  office  of  county  attorney  and  for  the  plaintiff  and 
defendant  together  with  all  other  candidates  for  office  in 
said  proposed  county  of  M.  at  said  election,  which  said 
abstract  is  now  on  file  with  the  county  clerk  of  M.  county, 
and  which  said  abstract  is  a  true  and  correct  statement  of 
the  votes  cast  at  said  election  for  the  plaintiff  and  defendant 
for  said  office  in  all  of  the  election  precincts  of  said  pro- 
posed county  excepting  the  three  precincts  hereinbefore  men- 
tioned, and  in  which  said  three  precincts  the  plaintiff  re- 
ceived        votes  and  the   defendant    votes,   and 

which  said  votes  were  not  canvassed  nor  counted  by  said 
board  nor  included  in  the  abstract  so  made  and  prepared  by 
them  as  aforesaid  as  it  was  their  duty  so  to  do ;  that  said 
W.,  N.  and  S.  did  falsely  and  erroneously  determine  and 

declare  that  the  defendant  had  received    votes  and 

that  the   plaintiff  had  received  only    votes  at  said 
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MO.  PETITION  CONTESTING  THE  ELECTION  TO  1 
OF  COUNTY  TREASURER. 

1.  And  now  comes  P.  P.  D.,  for  himself  an< 
similarly  interested,  contestant  in  the  above  ent 
a  resident  elector  and  taxpayer  of  S.  county 
competent  to  contest  the  election  of  C.  E.  B.  t 
of  treasurer  of  S.  county,  Nebraska,  and  who 
resident  elector  and  taxpayer  in  said  county 
years,  and  brings  this  action  for  the  purpose  oi 
the  election  of  C.  E.  B.,  to  the  office  of  county  1 
S.  county,  Nebraska. 

2.  And  your  contestant  shows  to  the  court 
H.  D.  was  elected  to  the  office  of  treasurer  of 

Nebraska,  at  the  general  election  held  in 

19. .,  for years,  commencing  in ,19 

filed  his  bond  and  took  his  office  and  held  the 

the day  of ,  19 . . ,  when  he  resigned 

office. 

3.  Your  contestant  further  shows  to  the  court 

B.  was  duly  appointed  treasurer  of  S.  county,  N 

the   day  of   ,  19..,  to  fill  out  the 

term  of  J.  H.  D.  who  had  resigned,  and  whose 
expire  on  the day  of ,  19 . . . 

4.  And  your  contestant  further  shows  to  the 

at  the  general  election  held   in ,  to- wit: 

,   19..,   C.  E.   B.  was  a  candidate  for  tl 

treasurer  of  S.  county,  Nebraska,  and  was  duly 
said  office  at  the  said  election ;  that  he  filed  his  boi 

the  office  of  treasurer  of  said  county  in ,  ' 

and  by  virtue  of  said  election,  and  has  held  the 
since,  and  is  now  holding  said  office,  it  being  his  s 
in  said  office  up  to ,  19 . . . 

5.  And  your  contestant  further  shows  to  the 

C.  E.  B.  was  a  candidate  for  the  office  of  treai 
county,  Nebraska,  upon  the  fusion  ticket,  to-wit: 
cratic  and  populist   ticket  at   the   general  electi 

,  to-wit:  on  the   day  of  ,  IS 

term  of  office  commencing  in ,  19 . . ,  for  . . 
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ELECTION    CONTESTS. 

921.     ANSWER    TO    PETITION    IN    CONTEST    FOR    OFFIC 
COUNTY  ATTORNEY. 

Comes  the  defendant,  W.  J.  C,  and  for  his  answer  1 
petition  of  the  plaintiff,  admits  that  for  the  purpose  ( 

have  been  elected,  and  setting  out  the  number  of  votes  which  th( 
tioner  claims  each  candidate  legally  received  and  which,  if  c 
would  give  to  the  petitioners'  candidate  a  majority  of  all  the 
votes  cast,  is  not  sufficient  to  state  a  cause  of  action.  The  p 
must  set  out  the  facts  from  which  the  court  can  say  as  a  mat 
law  that  the  votes  were  illegal,  and  that  without  such  illegal  vot 
result  of  the  election  would  have  been  in  favor  of  plaintiffs'  cam 
Robertson  and  Blair  v.  Co.  Comm'rs  of  Grant  Co.,  14  Okla.  407. 

In  a  contest  of  the  office  of  county  treasurer  it  is  necessary  to 
and  prove  that  the  contestant  is  an  elector  of  the  county  in  ai 
which  the  contestee  is  declared  elected.     Dodson  v.  Bowlby,  78  Nel 

On  an  appeal  from  the  decision  of  a  county  conrt  in  a  coi 
election,  it  is  not  requisite  to  file  new  pleadings  in  the  district 
Griffith  v.  Bonawitz,  73  Neb.  622. 

The  inquiry  in  a  court  for  the  trial  of  a  contested  election 
necessarily  limited  to  the  matters  presented  in  the  contestor's 
ment.  The  contestee  may  be  heard,  not  merely  in  denial,  but  in 
of  other  matters  tending  to  show  his  right  to  the  office,  notwithsti 
the  matters  alleged  in  the  statement;  and  these  other  matters  th 
tester  may  also  controvert,  or  avoid.     Baker  v.  Long,  17  Kan.  321 

In  contesting  an  election  in  court  the  allegations  of  the  petitic 
proof  must  correspond;  in  other  words,  the  plaintiff  must  set  fo 
his  petition  the  names  of  the  persons  whose  votes  are  claimed 
illegal,  in  order  that  issue  may  be  taken  thereon.  If  such  nam 
unknown  at  the  time  of  bringing  the  action,  the  contestant  afte 
should  obtain  leave  of  court  to  amend  his  petition,  giving  a  list 
names  of  voters  claimed  to  be  illegal,  and  it  is  the  duty  of  the 
to  designate  from  the  evidence  the  particular  persons  who  have 
unlawfully.     Todd  v.  Cass  County,  30  Neb.  823. 

An  objection  by  the  contestee  to  the  counting  of  papers  offered  1 
contestor  as  the  ballots  from  an  election  precinct,  on  the  groum 
they  have  not  been  preserved  as  required  by  law  and  are  not  bi 
into  court  in  the  same  condition  as  that  in  which  they  were  h 
the  election  board,  is  an  objection  to  evidence  only,  is  not  the  stat 
of  a  defense  to  the  causes  of  contest  set  forth  in  the  contestor's 
ment,  and  the  grounds  of  the  objection  need  not  be  pleaded  in  th 
testee's  answer.     Moorhead  v.  Arnold,  73  Kan.  132. 

Form  of  complaint  by  contestant  in  the  contest  of  an  electi( 
township  organization.     Albert  v.  Twohig,  36  Neb.  563. 

Form  of  petition  in  a  contest  of  a  bond  election  for  the  purp 
voting  bonds  to  erect  a  courthouse.     Todd  v.  Cass  Co.,  30  Neb.  823 

Fonh  of  allegations  of  the  contestor  in  contesting  an  election  f 
office  of  county  treasurer.     Lawrence  v.  Wheeler,  77  Kan.  209. 
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922.    ANSWER  TO   PETITION   CONT 
FICE  OF  COUNTY  TREASUR] 

1.  Comes  now  C.  E.  B.,  respon< 
that  the  petition  herein  filed  is  nc 
he  is  not  bound  to  answer  therei] 
swer  thereto  denies  each  and  eve 
tion  contained  except  such  as 
admitted  or  denied. 

2.  Further  answering  said  pe 
that  there  is  no  valid  statute  or  la\ 
making  a  county  treasurer  or  an 
eligible  to  hold  office  by  reason  < 
the  same  office,  and  particularly 
bered  (set  out  act  and  laws), 
operative,  void,  and  of  no  effect, 
subject  of  said  section  is  not  clefi 
of  said  act;  and  for  the  reason  thi 
than  one  subject,  in  this,  that  sec 
to  a  subject  other  than  the  subject 
of  said  act. 

3.  Further  answering  said  peti 
agraph  2  of  said  petition,  respon 
information  upon  which  to  base  i 
the  matters  therein  set  forth,  and 
required  of  the  contestant  as  to  sue] 

4.  Further  answering  said  peti 
agraph  3,  thereof,  respondent  adni 
treasurer   of   S.    county,   Nebraska 

,  19..,  to  fill  out  the  une: 

who  had  resigned  from  said  office 
of  said  J.  H.  D.  did  expire  on  or  ab( 

5.  Further  answering  said  petii 
agraph  4  thereof,  respondent  adi 

day  of   ,  19 . . ,  elect 

treasurer  of  S.  county,  Nebraska; 

bond  and  took  said  office  in 

tue  of  said  election;  admits  that 
said  election  for  the  full  term  the 
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ee  under  and  by  virtue  of  the  election 

But  denies  specifically  that  the  time 

ppointment  constitutes  a   term,   within 

ws  of  the  State  of  Nebraska ;  and  denies 

lid  term  from ,  19 . . ,  constituted 

id  office,  but  alleges  the  fact  to  be  that 
;  term  in  said  office. 

ing  said  petition  and  particularly  par- 
)ondent  admits  that  he  was  a  candidate 
surer  of  S.  county,  Nebraska,  on  the 

neral  election  held  in ,  19. .,  and 

candidate  for  said  office  at  said  election 

ondent  received  a  majority  of   

for  said  office,  and  admits  that  he  was 
ird  duly  declared  elected  to  said  office 

J  the . .  after  the in , 

ificate  of  election  has  been  3uly  issued 
r  the  proper  officer.     And  respondent 

is  now  holding  said  office  of  county 
,  Nebraska,  under  and  by  virtue  of  said 
ficate  of  election. 

answering  said  paragraph  5  of  said 

is  eligible  to  hold  said  office  of  county 
,  Nebraska,  for  the  term  beginning  the 

..  in ,19... 

ther  answering  said  petition  and  par- 
fraph  thereof,  denies  specifically  that  he 
said  office   of  county  treasurer  of   S. 

the  term  beginning  the   after 

19 . . ,  for  any  reason  whatsover ;  denies 
I  office  for  two  consecutive  terms  but 
tiat  he  has  served  but  one  term  in  said 

ly  that  the  period  from , 

,  under  an  appointment  to  fill  out  the 

H.  D.,  constitutes  a  term  within  the 

)f  Nebraska,  but  alleges  the  fact  to  be 

"  as  used  in  section  numbered  ten  of 

f  the   Compiled   Statutes   intends  and 
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means  elective  term  or  terms  by  elec 
reference  to  any  period  of  time  served 
treasurer  by  virtue  of  an  appointment. 

Respondent  alleges  the  fact  to  be  tha 
19..,  general  election  duly  elected  t 
treasurer  of  S.  county,  Nebraska,  for  1 

after  the   in    ,  ] 

at  the  time  of  said  election  eligible  to  1 
and  to  hold  the  same,  and  that  he  i 
office  for  said  term  under  said  electior 

Wherefore,  respondent  prays  that  h 
adjudged  to  be  eligible  to  hold  said  ofi 
of  S.  county,  Nebraska,  for  the  term 

after  the   in ,  19. . ;  thi 

and  adjudged  entitled  to  hold  said  ( 
the  duly  elected  and  qualified  com 
county;  and  that  election  may  be  co 
other  and  further  orders  as  may  be  ju 
his  costs  herein  expended.* 

928.     ANSWER  OF  CONTESTEE  TO  PETII 

Contestee  answering  says :  That  he 
votes  were  cast  at  the  precincts  mentic 
and  alleges  that  each  of  the  persons  th 
votes  illegally  at  said  election  were  on  1 
duly  qualified  electors  of  D.  townshi 
and  had  at  the  time  all  the  qualificat 
precincts  where  they  voted. 

Further  says,  as  an  additional  reai 
elected  to  the  office  of  county  treasu 
permitted  to  retain  his  certificate  of  e 

That  at  said  election  in  this  county 

illegal  defective  and  void  ballo 

at  a  place  other  than  after  the  nam( 
for,  thus  constituting  a  distinguishing 
the  ballots  defective  and  void,  all  of  \^ 
thrown  out  and  not  counted  for  any 

*  From  form  in  record,  Dodson  v.  Bowlby,  7 
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all  of  which  were  counted  for  said  candidate  the  contestor. 

That  if  the  said  void,  illegal  and  defective  ballots  had  not 
been  counted  for  said  contestor,  this  contestee  would  have 

had  more  than    majority  of  the  votes  cast  at  said 

election  without  counting  any  of  the  votes  cast  by  the  persons 
mentioned  in  the  contestor 's  statement  of  contest. 

That  said  defective,  illegal  and  void  ballots  are  more  par- 
ticularly described  as  follows: 

The  second  column  of  the  oflScial-  ballot  contained  the 
names  of  the  nominees  of  the  democratic  party  for  the  various 
county  offices,  among  which  was  the  name  of  the  contestor 
for  the  office  of  county  treasurer.  That  the  democratic  party 
made  no  nomination  for  the  office  of  clerk  of  the  district 
court,  and  that  in  said  column  after  the  title  of  said  last 
mentioned  office  were  printed  the  words,  **No  Nomination." 

That  to  the  right  of  said  words  was  a  square  similar  to  the 
square  to  the  right  of  names  of  candidates  on  said  ballot. 

That  all  of  the  more  than defective,  illegal  and  void 

ballots  above  referred  to  had  X  marks  in  the  squares  imme- 
diately to  the  right  of  the  words  **No  Nomination''  in  the 
second  column  of  said  ballot  under  the  title  **For  clerk  of 
the  district  court."  That  all  said  X  marks  were  placed  on 
said  ballots  by  the  persons  who  voted  said  ballots. 

1.  That  in  the  1st  precinct  of  the  First  Ward  of  the  city 

of  Leavenworth  there  were of  such  void  ballots  cast 

and  counted  for  contestor. 

2.  (Here  follows  list  of  precincts  and  number  of  void 
ballots  cast.) 

This  contestee  therefore  alleges  that  at  each  of  the  precincts 
in  said  county  of  L.  at  said  election  there  were  many  ballots 
cast  that  had  many  and  divers  distinguishing  marks  other 
and  different  from  that  alleged  above,  which  rendered  said 
ballots  void.  That  many  of  said  void  and  illegal  ballots 
were  wrongfully  counted  by  the  judges  and  clerks  for  the 
contestor. 

This  contestee  therefore  alleges  that  upon  a  legal  and  fair 
count  of  the  ballots  cast  at  said  election,  he  will  be  shown 
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the  said  ballots  be  recounted,  and  the  several  claims  < 
contestor  be  entertained  and  considered,  then  this  cour 
suitable  and  full  consideration  of  all  the  facts  here 
forth  and  all  circumstances  inhering  in  said  election 
grant  to  this  eontestee  the  benefit  of  all  errors  commit 
his  prejudice,  and  he  prays  for  all  other  further  and  i 
priate  relief,  and  for  costs.* 

925.  NOTICE  OF  CONTESTANT  TO  CONTESTEE  OF  PRES 
TION  AND  FILING  OF  PETITION  OR  NOTICE  OF 
TEST. 

To (Contestee). 

You  are  hereby  notified  that,  you  and  I  having  be( 

posing  candidates  for  the  oflSce  of of  the 

State  of   ,  at  the  election  held  by  the  voters  o 

on  the day  of ,  19. .,  and  you  I 

been  duly  declared  elected  to  said  office  by  the  official 

made  by  the  Board  of  Election  Commissioners  on  the  . 

day  of    ,   19 . . ,  and  having  received  a  certifier 

election,  I  shall  <;#ntest  your  election  to  said  office  c 

grounds  and  points  set  forth  in  the  petition,  a  copy  of 

is  attached  to  and  will  be  served  upon  you  in  connectioi 

this  notice;  and  you  are  further  notified  that  said  p( 

«  From  form  in  record,  Moorhead  v.  Arnold,  73  Kan.  132. 

In  a  prooeedlng  in  the  district  court  to  contest  an  election  n 
the  purpose  of  locating  a  county  seatj  it  is  competent  for  the  en 
or  any  other  party  to  the  action  to  plead  by  way  of  answer  an; 
which  would  show  a  want  of  jurisdiction  on  the  part  of  the 
commissioners  to  call  said  election.     Laws  v.  Vincent,  16  "Seh,  \ 

A  defendant  who,  in  an  action  brought  against  him  to  decerm 
right  to  the  oflRce  of  councilman  of  a  city  of  the  second  ciass,  a 
alleging  fraud  in  the  election,  and  prays  for  affirmativb  relief 
aver  that  he  is  qualified  to  hold  the  office.  .  Watt  v.  Jones,  60  Ka 

A  contestee  who  holds  a  certificate  to  the  office,  regularly  iss 
him  by  the  canvassing  boards  and  who  asks  no  affirmative  reli 
answer  going  only  to  defeat  the  allegations  made  by  ine  contes 
not  required  by  section  2659,  General  Statutes  of  1901,  to  plea 
he  is  an  elector  of  the  county.     Cory  v.  Spencer,  67  Kan.  648. 

Pleadings  in  the  nature  of  an  answer  and  reply,  are  proper 
trial  of  a  contested  election,  and  when  filed  should  be  construed  ; 
ing  to  the  ordinary  rules  applicable  to  such  pleadings.  Baker  v. 
17  Kan.  341. 
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will  be  filed  by 
court  of  the  . . . 
19. .,  and  said  p< 

of  the of 

and  held   in   the 

the 

In   witness   wh 
day  of  . . 


926.     ANOTHER  F( 

(Venue  and  tit 

You  are  hereb 

posing  candidate 

special  or  munic 

on  the    d 

duly  declared  eh 
face  of  the  retur: 
of  said  election 

day  of  . . 

of  election,   1  sh 

to  be  he 

said  votes  and  tl 

of  the    c 

courthouse  of  . . 
tion  to  said  office 
I  allege  that  a 
hereinafter  ment 
qualifications  nee 
was  then,  and  at 
and  am  now,  eli 
legal  qualificatioi 
office  upon  the  fo 

7  A  notice  of  oonti 
an  elector  of  the  dis 
the  date  at   which 
depositionn,  and   the 
State  ex  rel.  v.  Pcni 
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(Specify  grounds.) 

You  are  therefore  notified  that  for  the  reasons  af 
I  claim  to  have  been  duly  and  legally  elected  to  tl 

of   at  said  election,  and  shall  file  this  noti 

court  for  the  purpose  of  contesting  your  right 

office. 

Witness  my  hand  this day  of ,19. .. 


Contei 


Attorney  for  contestant. 


327.    MOTION  TO  DISMISS  FOR  WANT  OF  JURISDICTIO: 

(Caption.) 

being  named  in  the  above  caption  as  contes 

cially  appearing  by  counsel  for  the  purpose  of  contest 
jurisdiction  of  the  court  to  consider,  hear  or  deterra 
alleged  notice  of  contest  filed  with  the  clerk  of  the 

court  on  the day  of ,  19. .,  and  for  n 

purpose  now  moves  the  court  to  dismiss  said  alleged 
notice  and  proceedings  for  the  following  reason,  to-wi 

(Specify  grounds  of  motion,  as  insufficiency  of  n< 
contest,  in  that  the  grounds  stated  therein  are  not  sufi 
alleged,  or  that  the  notice  of  contest  was  not  served 
testee  or  filed  within  the  time  prescribed  by  statute,  et 
Wherefore,  the  premises  considered,  contestee  sa^ 
contestant  has  no  contest  pending  in  this  court  agair 
testee;  that  this  court  has  no  jurisdiction  and  cann 
acquire  jurisdiction  in  said  pretended  contest  and  the 
notice  of  contest  should  be  dismissed. 


Attorney  for  Cont< 

MS.     RETURN    OF    SERVICE    OF    NOTICE    OF    CONTEST 
PRIVATE  PERSON. 

State  of , 

County  of 

I, ,  being  duly  sworn,  on  oath  say  tha 

of  lawful  age  and  disinterested  in  the  foregoing  conte 
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FORCIBLE  ENTRY  AND  DETAINER. 

920.  Petition  in  action  for  forcible  entry  and  detainer  (Oklahoma). 

930.  Same — Another  form. 

931.  Same — Another  form. 

932.  Petition  in  forcible  entry  and  detainer  (Kansas). 

933.  Complaint  in  unlawful  detainer   (Nebraska). 
034.  Complaint  in  forcible  entry  and  detainer. 

W9.     PETITION   IN    ACTION   FOR   FORCIBLE    ENTRY   AND   DE- 
TAINER (OKLAHOMA). 

Comes  now  the  plaintiff  herein,  L.  H.  B.,  and  for  his  cause 
of  action  against  the  defendant  herein,  0.  E.  C,  alleges  and 
says: 

That  said  plaintiff  is  entitled  to  the  immediate  possession 
of  the  following  described  premises,  situated  in  G.  county, 
State  of  Oklahoma,  to- wit:  (here  describe). 

That  said  defendant  forcibly  and  unlawfully  detains  said 
premises  from  said  plaintiff,  and  that  said  defendant  has  so 
unlawfully  and  forcibly  detained  said  premises  from  said 
plaintiff  ever  since  the day  of ,  19 . . . 

That  on  the    day  of    ,  19 . . ,  said  plaintiff 

served  due  notice  in  writing  upon  said  defendant  to  quit  the 
possession  of  said  premises  and  surrender  the  same  to  him 
within  thirty  days  from  said  date. 

Wherefore    said    plaintiff   prays    for    restitution    of   said 
premises  and  for  the  costs  of  said  action. 
State  of  Oklahoma, 
county. 

,  of  lawful  age,  being  first  duly  sworn,  deposes  and 

says  that  he  is  the  plaintiff  in  the  above  entitled  cause; 
that  he  has  read  the  foregoing  bill  of  particulars  and  knows 
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the  contents  thereof  and  that  the  mattei 
contained  are  true.^ 

930.  SAAIE— ANOTHER  FORM. 

A.  P.  being  duly  sworn  says  that  sh 
above  entitled  action  and  that  on  the  . . 
19. .,  the  above  named  defendant,  L.  S., 
on  the  premises  below  described  and 
portion  thereof,  and  has  since  said  date 

did  on  the day  of ,  19. .,  i 

bly  detain  the  following  described  land 

ate  in county.  State  of  Oklahon 

scribe  land),  and  has  ever  since  the   .. 
19..,  held  and  still  holds  possession  th 

on  the   day  of   ,  19 . .,  p 

defendant  as  required  by  law  to  leave 
he  failed  and  neglected  to  do,  and  still 
leave  the  same;  that  she,  the  said  plaint: 
ever  since  been  and  now  is  entitled  to  t 
premises.^ 

931.  SAME— ANOTHER  FORM. 

Comes  now  the  plaintiff,  I.  C.  C,  anc 
ticulars  and  complaint  herein,  states  tha 
and  entitled  to  the  immediate  possession 
scribed  real  estate,  to-wit:  (here  des( 
fendant  unlawfully,  wrongfully  and  i 
withholds  the  possession  of  said  land  a 
part  thereof,  from  this  plaintiff,  and  th 
at  all  times  herein  mentioned  was  entit] 
and  peaceable  possession  thereof. 

Plaintiff  further  states  that  on  the  . . 
19..,   he  served  upon   the   defendant  i 
sonally,  a   notice  in  writing  to  leave, 
premises,  and  every  part  thereof,  withi 
notion  of  forcible  entry  and  detainer  a 

1  From  form  in  record  in  CJope  v.  Braden,  11  C 
-  Form  in  Smith  v.  Finger.  15  Okla.  120. 
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compel  the  same;  that  the  said  defendant  has  failed  and 
refused  to  comply  with  said  notice,  but  still  unlawfully  and 
wrongfully  detains  the  possession  of  said  premises  from  this 
plaintiff,  who  is  entitled  to  the  immediate  possession  thereof. 

Wherefore  plaintiff  prays  judgment  against  the  said  de- 
fendant for  the  possession  of  each  and  every  part  of  said 
real  estate,  to- wit:  (here  describe  property).  For  the  costs 
of  this  action  and  all  other  proper  relief. 

(Verification.)^ 

9«2.     PETITION   IN  FORCIBLE   ENTRY  AND  DETAINER    (KAN- 

SAS). 

The  plaintiff  complains  of  the  defendants,  and  for  her 
cause  of  action  herein  says :  That  she  is  the  legal  and  equita- 
ble owner  of  the  following  described  real  property  in  L. 
county,  to- wit  (here  describe),  and  the  dwelling  house 
thereon ;  that  this  plaintiff  has  been  such  owner,  and  as  such 
owner  has  been  in  the  actual  possession  of  the  same,  from 

the   day  of   ,  19..,  up  to  the   day  of 

,  19..;  that  on  said  last-named  day  the  defendants, 

without  any  right  or  authority  whatever,  and  without  the 
knowledge  or  consent  of  this  plaintiif,  forcibly  and  with  force 
and  arms  broke  into  and  entered  said  above-described  prop- 
erty, except  the  south  room  of  said  dwelling  house ;  and  ever 
since  have  continued  to  and  now  do  by  violence  and  force 
hold  and  keep  possession  of  the  same,  and  by  violence  and 
force  keep  this  plaintiff  out  of  the  possession  of  the  same, 

to  her  damage  in  the  sum  of dollars;  that  more  than 

days  prior  to  the  commencement  of  this  action  this 

plaintiff  caused  to  be  served  upon  each  of  defendants  a  written 
notice  to  quit. 

Wherefore,  plaintiff  demands  judgment  against  defendants, 
that  she  have  restitution  of  said  property,  and  that  she  re- 

3  The  complaint  need  not  contain  a  statement  of  the  particular  facts 
relied  upon  to  constitute  the  alleged  forcible  entry  or  forcible  detainer, 
but  such  complaint  is  sufficient  in  this  regard  if  it  contains  the  lan- 
guage of  the  statute.  Greenameyer  v.  Coate,  12  Okla.  452;  Richardson 
V.  Penny,  6  Okla.  328;  Schlegel  v.  Link,  26  Okla.  263.  But  see  Rice  v. 
West,  10  Okla.  1. 
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after  that  time ;  that  said  time  has  elapsed  and  defendant  sti 
wrongfully  detains  said  premises. 

Wherefore  plaintiffis  pray  judgment  against  defendant  fc 
restitution  of  said  premises  and  costs  of  suit.^ 

«  Form  in  Hitchcock  v.  McKinster,  21  Neb.  148. 

The  ftriet  and  technical  mlei  of  pleading  are  not  applied  to  con 
plaints  in  actions  of  forcible  entry  and  detainer  before  jqstices  of  tl 
peace.     Armour  Packing  Co.  v.  Howe,  68  Kan.  663. 

A  complaint  in  an  action  of  forcible  entry  and  detainer  which  a< 
curately  describes  the  premises,  and  distinctly  charges  an  unlawful  an 
forcible  detention  thereof  by  defendant  is  sufficient.  Moore  v.  Parke 
69  Neb.  29. 

The  complaint  of  unlawful  and  forcible  detention,  to  be  good  undi 
the  statute,  need  not  aver  facts  which  show  that  the  defendant  ui 
lawfully  and  forcibly  detains  possession  of  the  premises.  The  con 
plaint  is  sufficient  if  it  is  in  the  language  of  the  statute.  Blachford  ^ 
Frenzer,  44  Neb.  829. 

The  complaint  should  set  forth  either  an  unlawful  or  forcible  enti 
and  detention,  or  an  unlawful  and  forcible  detention.  Blaco  v.  Halle: 
9  Neb.  149. 

Amendment  of  the  complaint  should  be  allowed  where  the  descri] 
tion  of  the  property  is  defective.     Schuster  v.  Gray,  8  Kan.  App.  22! 

The  complaint  must  be  verified.  Comp.  Laws  Okla.  1909,  sec.  6433 
Cob.  Ann.  Stat.  Neb.  1911,  sec.  1966;  Gen.  Stat.  Kan.  1909,  sec.  6532. 

The  agent  of  a  plaintiff  may  verify,  under  oath,  the  complain 
Mercer  v.  Ringer,  40  Kan.  189. 

Hotice  to  vacate  the  premises  must  be  served  by  plaintiff  at  leaf 
three  days  before  commencing  the  action.  Comp.  Laws  Okla.  1901 
sec.  6432;  Cob.  Ann.  Stat.  Neb.  1911,  sec.  1965;  Gen.  Stat.  Kan.  1901 
sec.  6531;  StuUer  v.  Sparks,  61  Kan.  19;  Douglass  v.  Whitaker,  3 
Kan.  381;  Conway  v.  Gore,  22  Kan.   (216)   157. 

The  plaintiir  must  show  service  of  the  notice  required  in  order  t 
obtain  judgment.     Smith  v.  Finger,  15  Okla.  120. 

Hotice  to  terminate  the  tenancy  as  required  by  the  statute  is  waive 
where  the  tenant  disclaims  the  relation  of  landlord  and  tenant,  refuses  t 
pay  rent  to  his  landlord,  and  attorns  to  another.  Meyer  v.  White,  2 
Okla.  400;  Poison  v.  Parsons,  23  Okla.  778;  Snyder  v.  Porter,  69  Nel 
431. 

If  any  considerable  time  elapse  between  the  giving  of  the  three  dayi 
notice  to  quit  and  the  commencement  of  the  suit  such  lapse  of  tim 
operates  as  a  waiver  of  such  notice.     New  v.  Collins,  21  Okla.  430. 

Defective  description  of  the  land  in  the  notice  to  leave  will  not  ba 
a  recovery  where  the  land  was  correctly  described  in  the  complain 
Peddicord  v.  Berk,  74  Kan.  236. 

Right  of  possession  is  the  only  issue  that  can  be  determined  in  a< 
lions  of  forcible  entry  and  detainer.     Brown  v.  Hartshorn,   12  Okk 
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121;  Dysart  v.  Enslow,  7  Okla.  386;  McDonal 
Kellogg  V.  Lewis,  28  Kan.  (536)  384. 

Forcible  entry  and  detainer  is  purely  a  proc 
not  and  cannot  involve  the  exercise  of  equitabl 
of  possession  being  the  sole  question  involve 
Okla.  291;  Stone  v.  Blanchard,  87  Neb.  1. 

The  title  to  real  estate,  where  the  right  of 
controversy  may  not  be  put  in  issue.  Zahn 
Jones  V.  Seawell.  13  Okla.  711. 

Where  the  title  to  the  property  is  drawn 
the  peace  has  no  jurisdiction.     Stone  v.  Blanct 

Where  a  complaint  in  forcible  entry  and  de 
sufficient  on  its  face,  the  fact  that  it  contains 
plaintiff  is  the  owner  of  the  premises  therein  <] 
as  descriptive  of  his  right  of  possession,  and  : 
tion  of  title.    McClung  v.  Penny,  11  Okla.  474. 

Answer  to  the  complaint  putting  in  issue  t 
will  not  convert  the  action  of  forcible  entrj 
action  to  try  the  question  of  title.  Hackney  \ 
McQuiston  v.  Walton,  12  Okla.  130;  Pettit  v.  I 
V.  Hunt.  25  Neb.  91. 

A  denial  by  the  defendant  of  the  plalntilTs  i 
raise  the  question  of  title  so  as  to  oust  a  justic 
judge  of  jurisdiction  and  the  court  may  proc( 
it  is  clear  that  the  question  of  title  is  involve 
Neb.  184. 

District  courts  have  no  origrinal  jurisdictii 
detainer.    The  jurisdiction  of  said  courts  in  t 
proceeding  only.    Original  jurisdiction  thereof 
tices  of  the  peace.    Armstrong  v.  Mayer,  60 
Frenzer,  44  Neb.  829. 

New  pleadings  are  not  required  in  the  di 
McCue  V.  Lee,  16  Neb.  675;  Anderson  v.  Carlsc 

The  purchaser  of  leased  premises  succeeds 
and  can  maintain  the  action  of  unlawful  deta 
holding  over  after  the  expiration  of  his  term. 
Okla.  329. 

Defenses — General  denial.  In  a  forcible  ent 
defenses  may  be  interposed  under  a  general  c 
versible  error  to  strike  from  the  answer  a  spec 
the  special  paragraph  might  plead  a  good  def( 
Hill,  4  Okla.  521. 

The  pendency  of  a  prior  action  is  a  defense 
entry  and  detainer,  to  the  same  extent  as  in  i 
v.  White,  24  Kan.  35. 
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CHAPTER  CVI. 

GARNISHMENT. 

935.  AQidavit  for  summons  of  garnishment  under  attachment  proce 

ings. 

936.  Affidavit  in  garnishment. 

937.  Answer  of  garnishee,  acknowledging  liability. 

938.  Answer  of  garnishee. 

939.  Same — Another  form. 

940.  Same — ^Another  form. 

941.  Answer  of  garnishee  disclosing  prop>erty  in  his  possession. 

942.  Answer  of  garnishee  denying  indebtedness  to  defendant. 

943.  Notice  of  plaintiff  of  issue  on  answer  of  garnishee. 

985.     AFFIDAVIT    FOR    SUMMONS    OF    GARNISHMENT    UNDl 
ATTACHMENT  PROCEEDINGS. 

D.  A.   H.,  one  of  the  attorneys  for  the  plaintiff  abc 
named,  being  duly  sworn  deposeB  and  says  that  he  has  go 
reason  to  believe  and  does  believe  that  the  N.  N.  B.  1: 
property  of  the  defendant  in  its  possession  and  Under 
control,  to-wit:  a  stock  of  merchandise,  and  that  said  N. 

B.  is  within  the  county  of   ,  and  has  such  proper 

in  its  possession  in  said county. 

b.  A.  H. 

Subscribed  in  my  presence  and  sworn  to,  etc.^ 

936.    AFFIDAVIT  IN  GARNISHMENT. 

G.  W.  W.,  being  duly  sworn,  says  that  he  is  attorney  f 
the  plaintiff  in  the  above  entitled  cause,  that  said  defenda 

is  indebted  to  said  plaintiff  in  the  sum  of  $ ,  oyer  a] 

above  all  offsets;  that  he  verily  believes  that  the  S.  B. 
G.,  a  corjwration,  and  B.  C.  are  indebted  to,  or  have  properl 
real  or  personal  in  their  possession  or  under  their  contr 
belonging  to  said  defendant  J.  E.  R.,  that  said  defendant  h 
not  property  liable  to  execution  sufficient  to  satisfy  the  plai 

1  Adapted  from  form  in  State  ex  rel.  v.  Duncan,  37  Neb.  631,  633. 
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3F  6ABNISHEE. 

C.  R.,  garnishee  in  the  above  entitled  action, 

duly  sworn,  makes  the  following  statements. 

the  day  of  ,  19. .,  the  said  R. 

5ed  an  action  in  the  county  court  of  B.  county, 

nst  one  A.  J.  T.,  for  the  sum  of  $ ,  al- 

I  as  rent  for  a  portion  of  section in  said 

year  19. .. 

said  day  the  said  T.  appeared  in  said  court, 
md  made  oath  that  P.  E.  M.  (plaintiff  herein), 
oney  (alleging,  however,  that  the  sum  due  was 

and  prayed  that  he  be  allowed  to  pay  said 
iirt  and  that  the  said  P.  E.  M.  be  summoned 
0  interplead  in  said  cause, 
day  the  said  P.  E.  M.  filed  a  petition  in  said 
cause,  praying  to  be  made  a  party  defendant, 
wed;  the  said  parties  at  the  same  time  stipu- 

said  sum  of  $ was  the  true  sum  owing 

said  account,  and  further  stipulating  that  A. 
S.,  tenants  who  had  rented  other  portions  of 
said  year,  might  pay  into  said  court  the  sums 
to  abide  the  decision  of  said  case, 
day,  said  court  made  an  order  that  the  said 
into  court  the  said  money,  and  be  discharged 
iability  on  account  thereof,  and  that  the  said 
Id  be  substituted  in  said  action  as  deiEendant, 

s  affiant  on  said  date  was,  and  now  is,  county 
B.  county,  Nebraska,  and  as  such  judge,  in 
aid  order  of  said  court,  he  received  from  the 

;he  sum  of  $ and  afterwards  according 

ion,  he  received  from  the  said  A.  S.  the  further 

the day  of ,19. .,  in  said  county 

was  heard,  and  it  was  by  said  court  adjudged 

Bys,  in  the  sum  of  $ ,  belonged  to  the 

and  it  was  further  adjudged  that  the  said 

le  said  P.  E.  M.  his  costs  in  the  sum  of  $ 
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cording  to  the  terms  and  conditions  of  the  mortgage  made 
by  defendant.  That  all  of  said  goods  and  stock  of  mer- 
chandise were  sold  and  that  garnishee  realized  from  said 

sale  the  sum  of dollars ;  that  the  expenses  of  said  sale 

amounted  to dollars  and  aflGiant  has  paid  the  expenses 

of  said  sale  and  has  applied  upon  the  note  held  by  garnishee 

the  sum  of dollars  in  full  payment  of  said  note  and 

interest  and  there  remains  in  the  hands  of  the  garnishee  as 

a  part  of  the  proceeds  of  the  said  sale  . . dollars.     That 

aflBant  is  holding  said  amount  subject  to  the  order  of  this 
court,  and  that  he  is  now  ready  to  pay  the  same  into  court 
and  asks  to  be  discharged  under  the  garnishment  proceedings. 

N.  N.  B. 
Subscribed  and  sworn  to,  etc.^ 

940.     SAME— ANOTHER  FORM. 

Comes  the  garnishee,  J.  M.  B.,  and  states  for  his  answer  ^ 

that  he  has  in  his  possession  the  sum  of dollars  due  | 

the  said  defendant. 


Affidavit. 


e 


941.    ANSWER  OF  GARNISHEE  DISCLOSING  PROPERTY  IN  HIS 

I 


POSSESSION.  ' 

Now  comes  H.  R.,  garnishee  in  the  above  entitled  cause  of  ^ 


action,  and  for  his  answer  to  the  summons  of  garnishment 
says: 

That  at  the  time  he  was  served  with  summons  of  garnish- 
ment he  was  indebted  to  the  defendant in  the  sum 

of   dollars,  not  then  due ;  that  said  indebtedness  is 

evidenced  by  a  promissory  note  dated  the    day  of 

,  19 . . ,  in  the  sum  of dollars  and  due  on  the 

day  of ,19... 


Subscribed  and  sworn  to,  etc.^ 

5  Adapted  from  form  and  facts  in  State  ex  rel.  v.  Duncan,  37  Neb. 
631,  633. 

«  Adapted  from  form  in  Brooks  v.  Fields,  25  Okla.  427. 

The  plaintiff  has  the  right  to  demand  that  the  garnishee  answer 
under  oath,  but  if  he  does  not  require  it,  an  answer  without  oath  is 
sufficient.     Brooks  v.  Fields,  25  Okla.  427. 

7  Adapted  from  facts  in  Harwi  v.  Klippert,  67  Kan.  743. 
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CHAPTER 

INTERPLEAI 

944.     Bill  of  interpleader  filed  by  insu 

to  fund. 
046.     Interplea  filed  by  one  of  the  elain 

under  a  bill  of  interpleader. 

944.     BILL   OF    INTERPLEADER    Fi: 
PANY— TWO  CLAIMANTS  TO 

PlaintiflP  for  its  cause  of  action 
tion  duly  organized  and  existing  v 
of   

That  M.  V.  K.  was  on  or  about 
19. .,  appointed  by  the  probate  con 

State  of ,  administrator  wii 

H.  C.  Y.,  deceased,  and  is  the  dui 
ministrator  of  said  estate. 

That  said  M.  V.  K.  was  also  on  ^ 

,  19 . . ,  appointed  by  the  sa 

trator  of  the  estate  of  one,  P.  L.  Y 
qualified  and  acting  administrato: 
L.  Y. 

That  at  the  time  of  the  death 
said  Y.,  held  two  policies  of  accic 
policies  were  issued  to  him  by  pla 
the  time  of  the  death  of  said  H. 
provided  for  by  each  of  said  pol 

death  is  the  sum  of   dolla 

ditional  if  the  premiums  were  paic 

death,  making   dollars  as 

each,   that  the   numbers  of  said 
and 

That  said  M.  V.  K.  has  made 
the  administrator  of  the  estate  of 
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for  the  aggregate  sum  of   dollars ;  that  said  K. 

also  made  claim  against  plaintiff  as  the  administrator  of 
estate  of  said  F.  L.  Y.  on  said  policies  for  the  same  inc 

nity,  aggregating   dollars ;  that  plaintiff  denied 

and  all  liability  to  said  K.  as  administrator  of  either 
both  of  said  estates;  that  thereupon  said  K.  instituted 

separate  suits  against  plaintiff  in  the   court  of 

said  county  of ,  which  suits  are  now  pending  and 

returnable  to  the   Term,  19 . . ,  of  said co 

that  in  one  of  said  suits  said  K.  is  plaintiff  as  the  admi 
trator  with  the  will  annexed  of  the  estate  of  said  H.  C 
and  that  in  the  other,  said  K.  is  plaintiff  as  the  administr 
of  said  F.  L.  Y.,  and  that  both  suits  are  brought  to  rec( 
the  same  indemnity  on  account  of  the  said  policies  and 
said  K.  claims  to  be  entitled  to  said  indemnity  as  adminis 
tor  of  each  of  said  estates. 

Plaintiff  further  states  that  by  an  agreement  of  com 
mise  between  plaintiff  and  said  K.  as  administrator  of  < 
and  both  of  said  estates  the  total  liability  of  plaintiff  on 
policies   (which  ever  of  said  estates  is  entitled  to  said 

demnity)  has  been  fixed  at  the  sum  of dollars; 

said  agreement  has  been  approved  by  said  probate  court 
by  an  order  of  said  probate  court,  which  order  is  hei 
referred  to  and  made  part  hereof  as  fully  as  if  copied  in 
herein;  said  K.  as  administrator  of  both  said  estates 
been  authorized  and  directed  to  settle  and  compromise 
claims  of  each  and  both  of  said  estates  against  plaintiff 

the  said  sum  of dollars ;  that  said  order  of  the  pro 

court  further  provides  that  on  account  of  the  adverse  ch 

of  said  estates  to  said dollars,  the  ownership  of 

dollars    shall    remain    undetermined    until    adj 

cated  between  the  respective  claimants  in  this  proceeding 

that  upon  the  payment  by  plaintiff  of  said   dol 

to  the  clerk  of  the  circuit  court  of  the  city  of ,  S 

of    ,  and  the  filing  of  this  bill  of  interpleader 

plaintiff  in  said  court  causing  the  legal  representativej 

said   estates   to  interplead   for  said    dollars   am 

themselves,  said  K.  as  representative  or  administrator  of  1 
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above  set  forth  are  true,  tluit  the  bill  in  this  suit  is 
filed  by  it  in  collusion  with  either  of  the  defendants  ii 
said  bill  named,  but  such  bill  is  filed  by  said  plaintiff  o 
own  accord  for  relief  in  this  court. 

M5.  INTERPLEA  FILED  BY  ONE  OF  THE  CLAIMANTS  1 
FUND  PAID  INTO  COURT  UNDER  A  BILL  OF  IN 
PLEADER. 

Now  comes  M.  S.  G.  and  for  his  interplea  in  the  a 
entitled  action  alleges,  that  he  admits  all  the  allegations 
tained  in  the  petition  filed  herein,  except  as  same  ma; 
denied  or  modified  by  the  allegations  contained  in  this  h 
plea. 

This  interpleader  alleges,  that  M.  E.  R.,  who  had  said 
tificate  issued,  as  alleged  in  petition,  had  been  sick  f 
number  of  months  and  that  this  interpleader,  being  at 
time  a  practicing  physician  in  the  city  of  P.,  where  the 
M.  E.  R.  lived,  at  the  instance  and  request  of  said  M.  E 
attended  her  during  all  the  time  she  was  sick  prior  to 
death,  and  that  he  had  furnished  medicines  and  care  for 
M.  E.  R.  during  such  time,  at  her  special  request  anc 
stance.  This  interpleader  further  says,  that  said  M.  I 
was  specially  interested  in  having  this  interpleader  paid 
of  the  fund  named  in  said  Benefit  Certificate,  which  she 
caused  to  be  taken  out  as  alleged  in  said  petition..  Th 
month  or  six  weeks  prior  to  her  death,  knowing  that 
could  not  long  survive,  she,  the  said  M.  E.  R.,  made  an 
agreement  or  arrangement  with  the  said  M.  F.  D.  whe 
it  was  agreed  by  and  between  the  said  M.  F.  D.  and 
M.  B.  R.,  that  she  was  to  have  a  new  Benefit  Certif 
issued  by  said  plaintiff,  naming  said  defendant,  D.,  as  a  I 

ficiary  to  the  amount  of  $ and  that  he  was  to  ac 

said  sum  as  trusted  and  out  of  the  same  pay  the  ii 
pleader's  bill  for  medical  attendance  during  the  sicknes 
said  M.  E.  R.,  and  also  the  funeral  expenses  of  said  M 
R. ;  that  said  defendant,  M.  F.  D.,  then  arid  there  oi 
agreed  that  if  such  change  was  made  in  the  Benefit  Ce 
cate,  he  would  accept  the  same  as  trustee  and  after  the  d 
of  M.  E.  R.,  and  out  of  the  same  pay  said  funeral  expe 
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and  the  amount  coming  to  thic 
attendance  so  given  M.  E.  R.  i 
interpleader  says,  where  in  tru 
is  trustee  for  this  interpleader 
is  concerned  to  the  amount  d 
care,  so  rendered*  as  aforesaic 
alleges,  that  the  amount  due  h 

M.  E.  R.,  is  $ This  ir 

the  said  defendant,  M.  F.  D., 
that  he  has  given  no  hond  to 
upon  him,  as  heretofore  alleged 
can  have  an  order  from  this  C( 
Benefit  Fund  this  claim  he  pai 
be  unable  to  collect  the  same. 
.  Wherefore  this  interpleader 
the  clerk  of  the  above  named  ( 

the  sum  of  $ out  of  the 

petition  filed  herein.* 

5  From  form  in  record  in  Gillam  v 

Statutory  provision  for  interpleadi 
1044;  Gen.  Stat.  Kan.  1909.  sec.  5635. 

The  statute  is  a  substitute  for  the 
pleader.*  A  defendant  sued  for  a  i 
entitled  to  an  order  compelling  a  tl 
property  to  interplead  in  the  actioi 
Cummings,  50  Neb.  236. 

The  remedy  given  by  the  statute 
interpleader.     Board  of  Education  v. 
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CHAPTER  CVIII. 

REMOVAL  OP  CAUSES  FROM  A  STATE  COURT  TO  A  UNITED  S 
DISTRICT    COURT. 

946.  Petition  for  removal  on  the  ground  of  diversity  of  citizens 

947.  Allegation  for  removal  on  ground  of  prejudice  and  local  in] 

948.  Affidavit  in  support  of  petition  for  removal  on  ground  of 

dice  and  local  influence. 

949.  Allegation  for  removal  on  the  ground  of  federal  question  in 

950.  Allegation  for  removal  on  ground  of  separable  controversy 

951.  Bond  to  be  presented  with  petition  for  removal. 

946.     PETITION  FOR  REMOVAL  ON  THE  GROUND  OF  DIVE 
OF  CITIZENSHIP. 

Your  petitioner  herein  states  that  it  is  the  defendj 
the  above  entitled  cause  and  that  at  the  date  of  the  i] 
tion  of  this  suit  the  defendant  was,  and  ever  since  has 
and  now  is,  a  corporation  duly  organized  and  existing 

the  laws  of  the  State  of ,  and  that  since  the  date 

incorporation,   to- wit :    day  of    ,   19 . . , 

been,  and  now  is,  a  citizen  of  the  State  of ,  an( 

resident  of  the  State  of   in  which  state  this  i 

brought. 

Your  petitioner  further  states  that  the  plaintiffs  ii 
suit,  all  and  each  were  at  the  time  of  the  institution  tl 
and  ever  since  have  been  and  now  are  citizens  and  res 
of  the  State  of 

Your  petitioner  further  states  that  the  controversy  i 
suit  is  wholly  between  citizens  of  different  states,  to-w 
tween  your  petitioner  the  defendant  in  said  suit,  a  ( 

of  the  State  of   at  the  time  of  the  bringing  o 

suit,  and  at  this  time,  and  of  said  plaintiffs  who,  eac 
all  of  them,  were  then,  and  still  are,  citizens  of  the  St 

(X) 

Your  petitioner  further  states  that  said  suit  is  of  i 
nature  (set  out  the  nature  of  the  cause  of  action  pendi] 
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Your  petitioner  further  states  1 
in  dispute  exceeds,  exclusive  of 
and  value  of  three^  thousand  doUa 

Your  petitioner  offers  herewith 
ficient  surety  for  its  entry  in  the 
States   for  the    ......    division 

,  on  the  first  day  of  the  n 

of  a  copy  of  the  record  in  this  si 
that  may  be  awarded  by  the  d: 
States,  if  said  court  shall  hold  tl 
or  imperfectly  removed  thereto. 

Your  petitioner  prays  this  hone 
of  this  suit  before  the  trial  there 
the  United  States  in  and  for  the 
district  of 

Your  petitioner  further  prays 
ceed  no  farther  herein,  except  tc 
moval  of  this  case  to  said  Unite* 
to  accept  the  said  surety  and  bo] 
herein  to  be  removed  into  the  (] 

States  in  and  for  the divia 

and  it  will  ever  pray. 

(Affidavit.) 
State  of  ...,;.,       1 
County  of J 

being  duly  sworn  on  h 

petitioner  (or  attorney  or  agent 
above  entitled  suit  and  that  he  hai 
and  that  the  facts  therein  stated 
knowledge  and  belief. 

Subscribed  and  sworn  to,  etc.^ 

1  A  court  ghould  disregard  an  impr< 
jected  a  fictitious  cause  of  action  intc 
actual  parties  on  opposite  sides  of  th 
their  respective  interests,  and  if  there  ' 
between  citizens  of  different  states,  in\ 
cause  may  be  removed.     Boatmen's  Ba 

A  petition  for  removal  is  filed  in  tin 
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947.    ALLEGATION  FOR  REMOVAL  ON  GROUND  OF  PREJUDICE 
AND  LOCAL  INFLUENCE. 

In  the  district  court  of  the  United  States  for  the  ...'... 
district  of 

(Parties.) 

Your  petitioner  states  that  has  filed  a  suit  in  the  | 

court  of  the  county  of wherein  said  '  I 

is  plaintiff  and  your  petitioner  is  defendant,  and  that  said 


u 


M 


I 


as  soon  as  the  record  in  the  cause  or  the  acts  of  the  parties  show  it  to 

be  a  removal  cause.    Boatmen's  Bank  v.  Fritzlen,  76  Kan.  479.  ^ 

Vormal  defects  in  a  petition  to  remove  a  eante  from  the  state  to  ^| 

the  federal  court  are  waived  by  appearing  in  the  latter  court  and  '^1 

moving  to  remand  on  the  ground  that  the  alleged  cause  for  removal  | 

does  not  exist.    Tomson  v.  Iowa  State  Traveling  Men's  Ass'n,  78  Neb.  ^i 

400.  t 

Cannot  be  removed  from  a  state  court  after  a  hearing  has  been  had  [ 

in  the  state  court  on  a  demurrer  to  the  complaint  because  it  does  not  V( 

state  facts  sufficient  to  constitute  a  cause  of  action.     St.  Louis  &,  S.  F.  ,r 

Hy.  Co.  V.  Weaver,  35  Kan.  412.  ; 

The  filing  of  the  requisite  petition  for  removal,  accompanied  by  a 
legal  and  sufficient  bond,  instantly  operates  to  transfer  a   removable  ', 

case  from  the  state  to  the  federal  court.  A  plaintiff  who  has  demanded 
a  recovery  from  defendant  of  more  than  $2,000  cannot  defeat  a  removal 
by  an  amendment  of  his  petition  reducing  the  amount  of  his  demand, 
after  a  proper  and  sufficient  petition  and  bond  for  a  removal  have  been 
filed.    Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Stone,  70  Kan.  708.  / 

But  the  mere  filing  of  a  petition  for  the  removal  of  an  action  to  the  ^ 

circuit  court  of  the  United  States,  which  is  not  removable,  does  not 
work  a  transfer;  and  the  state  court  is  at  liberty  to  determine  for  it-  ' 

self  whether  on  the  face  of  the  record,  a  removal  has  been  effected.     If  "  j 

the  petition  for  removal  is  not  filed  within  the  time  prescribed  by  the 
statutes  of  the  United  States,  the  state  court,  having  once  acquired  ! 

jurisdiction  may  proceed  and  try  the  cause.  Larson  v.  Cox,  39  Kan. 
631.  ' 

Issues  of  fact  raised  by  a  petition  for  removal  are  to  be  tried  in  the  j 

federal  court.     Boatmen's  Bank  v.  Fritzler,  75  Kan.  479. 

The  only  question  for  the  state  court  to  decide  is  one  of  law,  whether  ^ 

admitting  the  facta  alleged  in  the  petition  and  disclosed  by  the  record 
to  be  true,  the  cause  is  a  removable  one.  Boatmen's  Bank  v.  Fritzler, 
75  Kan.  479. 

The  petition  must  set  out  facts  showing  that  the  cause  is  removable 
from  the  state  to  the  federal  court.     Blair  v.  West  Point  Mfg.  Co.,  7  jj 

Neb.  146.  I 

Proceedings  where  petition  for  removal  is  denied  by  state  court. 
BolenDamell  Coal  Co.  v.  Kirk,  25  Okla.  273.  I 
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h.  suit  is  made  returnable  to  the   term  of  the   

court  of  the  county  of   and  that  said  suit  is  now 

'  pending  in  the court  of  said  county. 

^  Your  petitioner  further  states  that  the  controversy  in  said 

t  cause  is  between  citizens  of  different  states,  and  that  the 

^  plaintiff  in  said  cause  was  at  the  time  of  the  commencement 

^  *     of  said  suit,  and  still  is  a  citizen  of  the  State  of and 

W-  a  resident  of  the  county  of   in  said  state,  and  that 

t7  your  petitioner was  at  the  time  of  the  commencement 

^  of  said  suit,  and  still  is  a  citizen  of  the  State  of and 

L  resides  in  the  county  of in  said  State  of 

I  Your  petitioner  further  states  that  because  of  the  prejudice 

1^  and  local  influence  in  favor  of  the  plaintiff  in  said  cause, 

>)  and  opposed  to  your  petitioner  the  defendant,  your  petitioner 

^  will  not  be  able  to  obtain  justice  in  said  state  court  where 

p^  said  suit  is  now  pending,  or  in  any  other  state  court  to  which 

f  said  defendant  may  by  right  remove  said  cause,  under  the 

^  laws  of  the  state  on  account  of  such  prejudice  and  local  in- 

t  fluence. 

Your  petitioner  further  states  that  said  suit  is  of  a  civil 
nature  (set  out  nature  of  cause  of  action  pending)  and  that 
^  the  amount  and  matter  in  dispute  exceeds,  exclusive  of  in- 

terest and  cost,  the  sura  and  value  of  three  thousand  dollars. 
Your  petitioner  presents  herewith  a  bond  with  good  and 
suflScient  surety  conditioned  upon  the  payment  of  all  costs 
that  may  be  taxed  by  this  court,  if  upon  removal  this  court 
shall  hold  that  this  suit  was  wrongfully  and  improperly  re- 
moved hereto. 

Your  petitioner  prays  this  honorable  court  for  the  removal 
of  this  suit  before  the  trial  thereof  from  said  state  court 
wherein  the  same  is  pending  into  this  court  and  that  said 
bond  may  be  accepted  by  this  court  and  that  certiorari  issue 
for  the  removal  of  said  cause  from  the  circuit  court,  and  he 
will  ever  pray. 

(Signature.) 

State  of , 

County  of 

being  duly  sworn  on  his  oath  states  that  he  is  attor- 
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mer  in  this  case  and  that  the  statements. 
3ition  attached  hereto  are  true  to  the  best 
ad  belief. 

(Signature.) 
worn  to,  etc.^ 

SUPPORT  OF  PETITION  FOR  REMOVAL  ON 
PREJUDICE  AND  LOCAL  INFLUENCE. 

1-SS. 

/ 

ly  sworn  on  his  oath  states  that  he  is  an 

i  as  such  represents ,  a  corporation 

ag  business  under  the  laws  of  the  State 
it  said  corporation  is  the  defendant  in  a 

ig  in  the   court  of  the  county  of 

of    ,  and  that  said  defendant  has 

onorable  court  a  petition  praying  for  the 
flse  from  said  court  to  this  honorable  dis- 
united States  in  and  for  the divi- 

district  of ,  on  the  ground  of  the 

1  influence  existing  in  the  county  where 
g,  and  that  he  is  authorized  by  said  cor- 
his  aflSdavit  in  behalf  of  the  corporation  j 
;he  petition  for  removal  and  knows  that 
de  therein  are  true;  that  he  is  well  ac- 

conditions  existing  in  the  county  where 
?,  and  knows  that  the  inhabitants  of  said 
iced  against  the  petitioner  who  is  a  cor- 
m  throughout  the  entire  county,  and  that 
judice  and  local  influence  existing  in  said 
mpossible  to  secure  a  jury  which  will  not 
ist  the  defendant,  and  that  for  this  reason 
id  cause  will  not  be  able  to  obtain  justice 

tates  that  he  is  acquainted  with  the  con- 

Qstitutes  an  action  in  the  state  court  cannot 
the  United  States  circuit  court  on  account  of 
lence.    Meyer  Bros.  Drug  Co.  v.  Malm,  47  Kan. 
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'  ditions  and  circumstances  existing  throughout  the  other  coun- 
ties of  the  state  to  which  this  cause  might  be  removed  by 
change  of  venue,  and  that  he  knows  in  these  counties  the  de- 
fendant in  this  case  is  well  known  by  the  inhabitants  of  said 
counties,  and  that  there  exists  against  this  defendant  a  preju- 
dice which  would  prevent  the  defendant  from  securing  a 
jury  from  the  inhabitants  of  said  counties  that  would  be 
unbiased,  and  for  that  reason  the  said  affiant  would  be  un- 
able to  obtain  justice  in  any  county  in  the  state  to  which 
said  cause  might  be  removed  in  accordance  with  the  laws  of 
said  state. 

(The  affidavit  should  contain  all  of  the  facts  within  the 
knowledge  of  the  affiant  showing  that  prejudice  or  local  in- 
fluence exist»  both  in  the  county  where  the  suit  is  pending 
and  in  other  counties  throughout  the  state  to  which  it  might 
be  removed  by  change  of  venue  or  otherwise.) 

(Signature.) 

M9.     ALLEGATION  FOR  REMOVAL  ON  THE  GROUND  OF  FED- 
ERAL QUESTION  INVOLVED. 

Your  petitioner  herein  states  that  he  is  the  defendant  in 
the  above  entitled  cause,  and  that  at  the  time  of  the  institu- 
tion of  this  suit  the  defendant  was,  and  ever  since  has  been, 

and  now  is  a  citizen  of  the  State  of ,  and  that  said 

plaintiff  was  at  the  time  of  bringing  said  suit,  and  still  is 
a  citizen  of  the  State  of 

Your  petitioner  further  states  that  the  suit  herein  is  of 
a  civil  nature  at  law,  and  that  a  Federal  question  arising 
under  the  Constitution  and  laws  of  the  United  States  is  in- 
volved, and  that  the  petition  filed  in  said  cause  shows  that 
the  controversy  involving  a  Federal  question  firises  from 
the  following  facts:  (set  out  the  facts  showing  that  a  Federal 
question  is  involved). 

Conclude  as  in  form  No.  946  from  (x).* 

Subscribed  and  sworn  to,  etc. 

'Where  a  party  filet  the  required  petition  and  hond,  and  proeurea 
the  removal  of  a  cause  from  a  state  court  to  the  United  States  circuit 
court,  on  the  ground  that  it  arose  and  presents  an  issue  under  the  laws 
of  the  United   States,  and  the  latter  court  determines  that  question 
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{  REMOVAL  ON  GROLXD  OF  SEPARABLE 

ein states  that  he  is  one  of  the 

ove  entitled  suit,  and  that  there  is  in 
jy  which  is  wholly  between  citizens  of 
lich  can  be  fully  determined  as  between 
troversy  between  your  petitioner,   who 

the  time  of  the  bringing  of  this  suit, 

of  the  State  of  ,  and  that  said 

time  of  the  bringing  of  this  suit,  and 

State  of ;  that  said  controversy 

ture,  to-wit:  (set  out  the  nature  of  the 
)  that  your  petitioner  and  the  plaintiff 
2tually  interested  in  said  controversy. 

No.  946  from  (x). 

stnd  remands  the  cause,  which  decision  is 
ted,  the  question  so  determined  is  res  judicata, 
lired  into  in  the  court  to  si'hich  the  cause  is 
poria  National  Bank,  38  Kan.  59. 

amount  of  damages  claimed  by  reason  of  a 
f  goods  by  a  United  States  marshal  and  his 
elusive  of  costs,  they  may  remove  the  cause 
lit  court.  To  entitle  them  to  do  so,  however, 
ion  under  the  process  of  that  court.  A  gen- 
ted  in  the  petition,  where  the  action  is  for  the 
of  the  goods,  is  not  sufficient  to  show  justifi- 
rt,  34  Neb.  766. 

railroad  corporation  to  recover  damages  for 

of  rye  by  the  diversion  of  a  natural  water- 
ed a  petition  for  removal  to  the  federal  court 

it  was  a  corporation  organized  under  the  act 
construction  of  a  railroad  to  the  Pacific  The 
led.     Union  Pacific  Ry.  Co.  v.  Dyche,  31  Kan. 

from  a  state  court  upon  the  ground  that  a 
red,  must  state  facts  from  which  the  court 
r  not  a  federal  question  is  involved,  and  it 
ing  of  the  plaintiff  is  based  upon  such  facts 
question  in  the  determination  of  the  contro- 

120  U.  S.  105. 
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,  19. .,  state  and  county  taxes  for  year  19. .,  amount- 
ing to  $ 

4.  Plaintiff  further  alleges  that  said  real  estate  wa^  sub- 
ject to  taxation  for  general  purposes  for  each  of  the  years 
named,  and  particularly  subject  to  each  of  the  taxes  above 
set  forth ;  that  each  of  said  items  of  taxes  was  duly  assessed 
and  levied  upon  the  above  described  real  estate  by  the  proper 
authority,  after  all  preliminary  steps  leading  up  thereto  had 
been  taken  in  all  respects  as  provided  by  law. 

5.  Plaintiff  alleges  that  said  A.  J.  S.  has  for  value  duly 
assigned  said  certificate  by  endorsement  to  the  plaintiff,  in- 
cluding the  lien  of  all  taxes  paid  thereunder,  and  plaintiff 
is  now  the  owner  and  holder  of  said  certificate  and  lien. 

6.  Plaintiff  further  alleges  that  said  real  estate  has  not 
been  redeemed  from  said  sale,  nor  has  said  lien  or  any  part 
thereof  been  canceled  or  paid,  and  there  is  now  due  to  the 
plaintiff  upon  said  certificate  and  lien  the  several  amounts 
paid  as  set  forth  in  paragraphs  two  and  three  hereof  with 
interest  as  provided  by  law. 

7.  Plaintiff  further  alleges  that  said  defendant  H.  L. 
is  the  owner  of  said  real  estate;  that  the  defendants  (set 
out  names),  have  or  claim  to  have  some  right  or  interest  in 
said  real  estate  or  a  part  thereof  by  reason  of  mortgage 
judgment  or  other  liens,  the  exact  nature  of  which  and  of 
each  thereof  is  unknown  to  plaintiff,  but  plaintiff  alleges 
that  whatever  rights  or  interests  said  defendants  or  either 
may  have  or  claim  in  or  to  said  real  estate  or  any  part 
thereof  are  and  each  is  inferior  and  subject  to  the  said  lien 
of  this  plaintiff  arising  under  said  tax  sale  as  aforesaid. 

Wherefore,  plaintiff  prays  that  an  account  may  be  taken 
of  the  amount  due  this  plaintiff  upon  its  said  certificate 
and  lien;  that  the  several  amounts  paid  as  aforesaid  with 
interest  thereon  at  the  rate  of  twenty  per  cent,  per  annum 
for  two  years  from  the  dates  of  their  respective  payments, 
and  jSLt  the  rate  of  ten  per  cent,  per  annum  thereafter  may 
be  adjudged  and  decreed  to  constitute  a  first  and  paramount 
lien  upon  the  above  described  real  estate  superior  to  the 
rights  and  interests  of  the  defendants  and  each,  and  that 
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said  lien  be  by  decree  of  this  court  foreclosed,  and  1 
equity  of  redemption  or  other  rights  or  interests  of 
fendants  and  each  in  and  to  said  real  estate  and  eve 
thereof  be  forever  barred  and  foreclosed  by  this  acti 
that  said  real  estate  be  sold  as  upon  execution  by  c 
this  court  to*  satisfy  the  amount  due  plaintiff  therec 
interest  and  an  attorney's  fee  equal  to  ten  per  cent 
decree,  together  with  the  costs  of  this  action,  and  tha 
tiflf  have  such  other  and  further  relief  as  may  be  j 
equitable  in  the  premises.^  » 

MS.     ACTION   PRAYING    FOR   FORECLOSURE   OF  A   TA 
AND  FOR  EQUITABLE  RELIEF. 

Comes  now  the  plaintiff,  the  P.  L.  &  T.  Co.,  and  fc 
of  action  herein  against  the  defendants,  states: 

1.  That  it  is  a  corporation  duly  and  legally  incor 
under  and  by  virtue  of  the  laws  of  the  State  of  .... 
doing  business  in  said  state  and  the  State  of ; 

2.  That  included  in  the  powers  of  said  cori)orat 
the  rights  to  invest  in  tax  sale  certificates,  and  to  h\ 
and  control  real  estate ; 

3.  That  the  real  estate  above  mentioned  and  mi 
fendant  to  this  action,  and  which  is  described  as 
to- wit:    (describe),  in  H.  county,  Nebraska,  was  sul 

taxation   for  the   year    and   every  year   sub 

thereto:  that  for  the  year  first  mentioned  said  propei 
duly,  legally  and  regularly  assessed  by  the  proper  s 
and  under  such  assessment  taxes  thereon  were  du 
legally  levied  and  imposed  for  said  year ; 

4.  That  the  taxes  so  assessed  and  levied  upon  s« 
estate   became   and  remained   due,   delinquent   and 
and  that  at  the  regular  public  tax  sale,  made  and 
said  H.  county,  at  the  oflBce  of  the  county  treasurer 

Nebraska,  on  the    Monday  of   ,  19 . . , 

sale  of  lands  for  the  non-payment  of  taxes,  said  prope 
offered  for  sale  by  the  said  county  treasurer  to  the 

1  From  form  in  record  in  Continental  Trust  Co.  v.  Harvey 
Neb.  29. 
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bidder  therefor  for  the  taxes, 
thereon,   which   had  become  ar 
unpaid  under  the  assessment  i 
same  was  not  sold  for  the  want  o 

5.  That  after  said  public  t; 
county  treasurer  made  his  re 
clerk  of  said  county,  and  filed  1 
clerk  in  the  time  and  manner 
thereafter  to-wit:  On  the  ... 
a  regular  private  tax  sale  held  f 
urer  of  said  county  sold  said 
tlie  plaintiff  herein  for  the  an 
the  costs  thereof  then  due  an( 
such  purchaser  paid  to  said  tr 

sale,  to-wit :     The  sum  of 

thereto  said   county  treasurer 
plaintiff  a  certificate  of  said  sale 

6.  That  taxes  for  the  years 
real  estate  were  regularly  and  1 
the  time  and  in  the  manner  an(3 
that  the  same  became  and  rei 
unpaid,  and  that  under  and  by  ' 
tiff  herein  paid  the  same  to  t 
county,  as  follows,  to-wit:  (set  o 

7.  That  thereafter  and  not 
more  than  five  months  before 
from  the  time  of  such  tax  sale 
of  such  tax  sale  certificate  ser 
in  actual  possession  of  such  re 
whose  name  the  same  was  taxe( 
cupant  thereof,  which  notice  sta 
such  land,  in  whose  name  the  { 
tion  of  the  land  purchased,  for 
the  time  of  redemption  from  S£ 
manner  required  by  Section   . . 

.the  Revenue  Laws  of  the  State  ( 
by  affidavit  to  the  county  trea 
compliance  with  said  statute,  an 
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idavit,  plaintiff  incurred 

in  the  sum  of do 

to  or  received  by  this  plaii 
said  proof  and  upon  the 
of  the  statutes  of  said  1 
and  at  the  expiration  oi 
1  sale,  to- wit:  On  or  i 
,  the  county  treasurer  of 
and  delivered  to  the  pla 
0  plaintiff  the  land  here 
s  by  this  plaintiff  place 
by  clerk  and  register  of  < 
taking  and  recording  of 
id  expended  actual  and 
irs,  no  part  of  which  has 
itiff. 

real  estate  is  not  known 
J.  and  W.  G.  have  or  c 
n  or  lien  upon  said  pren 
's  deed  so  executed  and 
id  is  defective  and  void, 
0  said  premises,  but  plai 
itever  rights,  claims,  lier 
of  them  may  heretofore 
same  have  been  entirely 
of  the  execution  and  deli 
and  that  if  for  any  re 
>laintiff  alleges  that  its 
interest  and  costs  so  pai 
senior  and  paramount  t( 
3ts  of  any  of  the  defend 
s: 

has  been  commenced  for 
t  and  costs,  or  any  poi 
as  been  rendered  then 
5  same  or  any  part  therec 
lot  worth  more  in  value 
est  and  costs  so  paid  by 
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plaintiff,  as  set  out  in  this  petition,  and  that  plaintiff's 
claim  therefor  including  interest  and  attorney's  fees,  amounts 

at  this  date  to-wit:    The   day  of   ,  19..,  the 

sum   of    dollars ;   and   plaintiff   further   states  that 

the  granting  of  an  ordinary  decree  of  foreclosure  in  this 
action,  .which  will  make  it  necessary  for  said  real  estate 
to  be  appraised,  advertised  and  sold  by  the  sheriff  or  other 
oflScer,  will  largely  increase  the  costs  to  be  paid  by  the  plain- 
tiff herein  and  render  its  investment  in  the  said  property 
more  than  the  same  is  worth : 

Wherefore,  plaintiff  makes  the  real  estate  set  out  in  this 
petition  a  party  defendant  in  this  action  and  asks  that  the 
estate  and  interest  of  each  and  all  of  the  parties  hereto,  in 
and  to  the  same  be  determined;  that  a  decree  be  entered  by 
the  court  fixing,  establishing  and  quieting  the  title  of  the 
plaiptiff  to  said  premises  as  against  the  adverse  claims  of  all 
the  persons  who  are  named  as  parties  defendant,  and  against 
all  other  persons  who  may  have  at  this  time  or  at  any  time 
hereafter  any  interest  therein  or  claim  thereto  adverse  to 
the  title  and  estate  of  plaintiff,  and  that  said  defendants, 
and  each  of  them  and  all  other  persons  be  forever  barred 
and  estopped  from  having  any  estate  or  interest  in  said 
premises  adverse  to  the  estate  and  title  of  plaintiff. 

And  plaintiff  further  asks  that  in  case  it  be  found  upon 
the  hearing  and  trial  of  this  action  that  said  tax  deed  is 
defective,  and  that  plaintiff  does  not  have  thereunder  a  good 
and  perfect  title  to  said  property,  then  that  the  plaintiff  be 
decreed  to  have  a  lien  upon  said  real  estate  for  the  sums 
so   paid   by   it   as   taxes,   interest   and   costs,   with   interest 

thereon  at  the  rate  of per  cent,  per  annum  for  two 

years  from  the  several  times  of  payment,  and  at  the  rate  of 

per  cent,  per  annum  thereafter;  the  further  sum  of 

per  cent,  of  the  total  amount  of  said  decree  as  at- 
torney's fees,  and  the  costs  of  suit;  that  the  defendants  be 
required  to  pay  such  lien  with  interest  and  costs  to  plaintiff 
within  a  reasonable  time,  to  be  fixed  by  the  court ;  and  upon 
their  failure  so  to  do  the  title  of  said  real  estate  be  estab- 
lished and  quieted  in  plaintiff,  free  and  clear  of  any  and  all 
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nterests  of  said  defendants,  or  any  of 
persons,  and  that  plaintiff  have  such  other 
as  may,  by  the  court  be  deemed  to  be 
mises,  including  a  decree  for  an  ordinary 
tax  lien,  as  provided  by  statute,  if  the 
plaintiff  is  entitled  to  no  other  or  fuller 


^ECLOSE  A  TAX  LIEN, 
a  cause  of  action  says,  that  the  cc 
ganized  county  of  the  State  of  Ka. 
nafter  mentioned,  were  duly  assesses 
unty,  and  taxes  levied  on  each  of 
the  years  preceding  the  date  of  the 
ed,  and  that  all  of  said  tracts  of 
or  the  amount  of  the  taxes  and  ch 
le  of  each  respective  sale,  and  said  '. 
5  treasurer  of  said  county,  in  the 
'.,  and  that  said  lands  or  either  of 
Q  redeemed  as  required  by  law,  an< 
ave  not  been  transferred  or  assigned 
than  three  and  one-fourth  years 
ite  of  each  respective  sale;  that  the 
ommissioners  of  said  county,  did  oi 
...,  19..,  make  an  order  directing 
jaid  K.  county,  to  institute  a  civil  a 
of  K.  county,  Kansas,  against  the  ov 
iterested  in  said  lands  or  either  of  1 
liens  against  each  of  said  tracts  of  1 
. .  of  the  Laws  of  19. ..  That  the  fo 
[  lands,  with  the  date  of  said  respe 
amount  of  taxes,  interest  and  penj 

ct  of  land,  calculated  to  the 

I  the  names  of  the  owners  and  other 
est  in  each  tract  of  land:  (Here  giv 
by  and  names  of  owners).     All  of 

rd   in   Farmers  Loan  &  Trust  Co.  v.  Jose 
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in  the  county  of  K,  in  the  State  of  Kansas, 
lequent  taxes,  levied  and  assessed  upon  each 

and  the  interest,  penalties  and  charges  are 
e  foregoing  statement  of  amounts.  That  said 
ictively,  following  each  description  as  above, 
of  taxes,  interest  and  penalties  and  all  costs, 
y  due  and  is  a  legal  lien  upon  each  respective 

>laintiff  prays,  that  the  court  shall  determine 
i  taxes,  interest  and  penalties  chargeable  to 
>ve  mentioned  tracts  of  land,  and  the  names  of 
persons  having  an  interest  in  each  tract,  and 
shall  decree  the  amount  so  found  due  on  each 
Srst  and  prior  lien  upon  each  respective  tract, 
ame  be  sold  at  public  sale  to  satisfy  such  lien 
for  such  other  relief  as  the  plaintiff  may  be 
h  costs  of  suit.' 

record  in  Williams 'v.  Board  County  Commrs.,  Kiowa 
693. 

foreclose  a  tax  lien  which  conforms  substantially  to 
of  the  statute  is  sufficient.  Hull  v.  Miller,  4  Neb.  503. 
oredose  a  tax  lien  on  real  estate  may  be  brought  on 
i  where  it  is  alleged  in  the  petition  that  a  deed  woald 
ed,  and  such  action  may  be  brought  within  the  same 
ht  on  a  tax  deed,  the  title  under  which  had  failed. 
im  is  not  indispensable  before  bringing  an  action  to 
en,  although  the  failure  to  give  such  notice  in  certain 
he  question  of  costs.  Helphrey  v.  Redick,  21  Neb.  80; 
stock,  20  Neb.  341;  Parker  v.  Matheson,  21  Neb.  546. 
y  Join  as  many  tracts  or  descriptions  of  real  estate 

defendant  upon  which  he  has  a  tax  lien  as  he  may 

case  the  tax  due  upon  each  tract  will  constitute  a 

action,  and  should  be  separately  stated  and  numbered. 

e,  14  Neb.  582. 

I  for  foreclosnre  of  a  tax  lien  discloses  that  no  pre- 

r  taxes  was  had  will   not  of  itself  render  the   fore- 

^  totally  void,  if  had  coram  judice,  and  with  jurisdic- 

s.     Selby  v.  Pueppka,  73  Neb.  179. 

quity  for  the  foreclosure  of  a  lien  for  taxes,  paid  by 

real  estate  sold  for  delinquent  taxes  and  subsequent 
n,  is  not  so  fatally  defective  as  to  preclude  a  decree 
r  being  based  thereon,  because  it  does  not  allege  that 
ao  proceedings  at  law  had  or  begun  for  the  recovery 
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Kansas  and  owned,  possessed,  controlle<] 
tain  line  of  railway  into  and  through  1 
and   State   of    Oklahoma,   and   that   tli 
assessors   of  said  state   for  the  year 
the  railroad  property  of  the  said  plai 

county,  at  and  for  the  sum  of dc 

after  levies  of  various  taxes  for  varioi 
municipal  purposes  were  levied  for  the 
the  said  board  of  county  commissionen 
tempted  to  levy  for  said  county  for  th 

county  salaries,  a  levy  of mills 

tion  of  the  said  county,  and  that  the  toi 
of  said  county  is  the  sum  and  amount 
eluding  the  property  of  this  plaintiff, 
tion  in  said  county,  and  that  the  total  si 
of  the  salary  fund  of  said  county,  as  i 
by  law  for  the  year  19. .,  was  only  the  s 
and  that  as  against  said  sum  there  was 

dollars  arising  from  saloon  liceni 

than  the  ordinary  taxation  to  be  applied 
thereon.  That  the  tax  levy  so  made  foi 
ing  county  salaries,  by  the  said  board  o 
ers,  on  the  property  of  this  plaintiff  ale 

sum  of dollars  and  being  more  t 

and  discharge  all  of  the  county  salaries 
to  said  fund;  and  that  the  said  levy  of 
property  of  said  county  for  county  sal 
double  the  amount  necessary  to  pay  e 

salaries,  and  that  a  levy  of  mil 

ficient  to  raise  all  necessary  revenue  to  j 
properly  chargeable  to  the  said  county 

ing  . . per  cent,  for  contemplated  < 

That  the  said  plaintiff  has  paid  of  i 
mills,  levied  for  such  purpose,  and  all  ( 

cept mills  of  the  said  levy  so  le 

of  paying  said  county  salaries,  which  s 
illegal  and  unjust,  and  which  said  sum  t 
urer  of  said  county  is  now  threatening 
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issue  his  warrant  for  the  collection  thereof,  and  cause  tl 
same  to  be  levied  of  the  property  of  this  •plaintiflf  unless  i 
strained  from  so  doing. 

That  plaintiff  has  no  other  adequate  relief  at  law,  ai 
therefore  prays  that  the  said  defendants  and  each  of  thei 
be  perpetually  enjoined  from  collecting  or  attempting  to  c< 
lect,  or  issuing  any  warrant  for  the  collection  of  the  sum 

dollars  of  the  said  unlawful  levy,  so  as  aforesai 

made  for  the  purpose  of  paying  county  salaries  and  that  tl 
plaintiff  in  the  meantime  be  granted  a  temporary  injunctic 
against  the  collection  of  said  sum,  and  on  the  final  hearii 
thereof  that  the  said  injunction  may  be  made  perpetual. 
State  of  Oklahoma,    ^ 
County,  J 

J.  R.  C,  of  a  lawful  age,  being  first  duly  sworn,  upon  i 
oath  deposes  and  says,  he  is  one  of  the  attorneys  for  tl 
plaintiffs  in  the  above  action ;  that  he  has  read  the  above  p 
tition  and  knows  the  contents  thereof  and  each,  all  ai 
every  of  the  allegations  therein  contained  are  true. 

J.  R.  C. 

Subscribed  in  my  presence  and  sworn  to,  etc.* 

4  Form  in  Atchison,  T.  &  S.  F.  Rd.  Co.  v.  Wiggins,  5  Okla.  477. 

In  an  action  to  restrain  the  sale  of  lands  for  taxes  as  against 
demurrer,  allegations  in  a  petition  that  the  plaintiff  is  the  owner  of  t 
lands,  and  that  the  same  were  not  subject  to  taxation  for  a  given  yet 
will  be  deemed  sufficient  as  statements  of  fact.     Leavenworth,  X.  & 
R.  Co.  V.  Leahy,  12  Kan.  (124)   103. 

A  court  of  equity  will  not  enjoin  the  collection  of  any  portion  of 
tax  unless  the  petitioner  tenders  that  portion  over  which  there  is  : 
dispute,  if  there  be  any,  and  offers  in  his  petition  to  pay  such  furth 
portions  thereof  as  the  court  may  find  to  be  just.  Lasater  &  Noble 
Green,  10  Okla.  335. 

A  party  seeking  to  have  a  tax  deed  declared  void  on  the  ground 
the  mere  failure  of  the  assessor  to  comply  with  the  statute,  must  pj 
or  offer  to  pay  all  taxes  justly  chargeable  against  the  land.    Boeck 
Merriam,  10  Neb.  199. 

AUegations  of  petition  to  restrain  collection  of  taxes  considered  ai 
held  insufficient.     Commissioners  of  Osborne  Co.  v.  Blake,  19  Kan.  2£ 

Form  of  petition  to  enjoin  the  collection  of  an  alleged  illegal  ta 
Sustained  on  demurrer  in  Touzalin  v.  Omaha,  25  Neb.  817. 
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956.    ACTION   TO   RECOVER  TAX   PAID   UNDER   PROTEST   AL- 
LEGED TO  HAVE  BEEN  ILLEGALLY  LEVIED. 

1.  Plaintiff  alleges  that  for  said  year  19. .  the  taxing  au- 
thorities^of  the  defendant  levied  and  assessed  taxes  for  bridge 
purposes  upon  the  property  of  the  said  county  and  upon  the 
property  of  the  plaintiff  hereinbefore  alleged  at  the  rate  of 
two  mills. on  the  dollar  valuation;  that  said  tax  upon  the 

property  of  the  plaintiff  amounted  to  the  sum  of  $ ; 

and  that  for  the  same  year  the  said  defendant  by  its  taxing 
officers  levied  and  assessed  taxes  upon  the  property  of  the 
plaintiff  and  the  other  property  taxable  in  said  county  for 
general  fund  purposes  at  the  rate  of  9  mills  on  the  dollar 
valuation. 

2.  Plaintiff  further  alleges  that  said  levy  of  two  mills 
for  bridge  purposes  was  unauthorized  by  law ;  that  it  was  far 
in  excess  of  the  amount  necessary  or  likely  to  be  needed  for 
the  maintenance  of  the  bridges  of  said  county  and  for  any 
purposes  for  which  said  tax  might  lawfully  be  levied.  That 
at  the  time  of  making  said  levy  and  of  collecting  said  taxes 
the  bridge  fund  of  said  county  should  have  been  well  sup- 
plied, and  there  should  have  been  on  hand  in  said  fund  large 
sums  of  money  such  as  would  not  require  any  levy  for  said 
year  for  said  bridge  fund  and  that  said  levy  was  made  un- 
justly, excessively  and  without  authority  of  law,  and  said 
tax  was  illegal,  null  and  void,  and  was  made  for  said  bridge 
fund,  when  if  the  funds  properly  belonging  to  said  bridge 
fund  had  been  maintained  and  preserved  therein  no  levy  for 
said  bridge  purposes  would  have  been  necessary  for  said  year, 
and  that  said  tax  was  levied  fraudulently,  unnecessarily  and 
unlawfully  in  order  that  said  bridge  and  fund  tax  might  be 
unduly  and  excessively  large  for  the  sole  purpose  that  the 
surplus  arising  therefrom  might  be  transferred  to  the  gen- 
eral fund  of  said  county  and  thereby  to  increase  said  fund 
above  the  lawful  limit  and  rate  of  taxation  permitted  for 
said  fund  at  the  rate  of  9  mills  on  the  dollar  valuation. 

3.  Plaintiff  further  alleges  that  said  levy  of  2  mills  for 
bridge  purposes  so  unnecessarily  and  unlawfully  made  for 
the  year  19. .  is  one  of  the  series  of  said  excessive  and  illegal 
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taxes  to  said  county  on  or  about 

under  protest  said  bridge  tax  in  the  sui 
then  and  there  demanded  of  said  county 
that  said  sum  be  refunded  and  paid  bac 
which  said  county  and  its  treasurer  then  i 

10.  Plaintiff  attaches  to  this  petition  as 

protest  against  the  payment  of  said  $ 

for  the  repayment  and  return  of  the  same 

11.  Plaintiff  therefore  alleges  that  th 
plaintiff  from  the  defendant  on  account  of 

lawfully  collected  the  sum  of  $ and 

unlawful  bridge  fund  tax  the  sum  of  $.. 
upon  each  of  said  sums  at   per  < 

,19... 

Wherefore  plaintiff  prays  judgment  aga 

in  the  sum  of  $ with  interest  on  tl 

per  cent,  and  costs  of  suit.*^ 

5  From  form  in  record  fn  Lincoln  Co.  v.  C.  B.  & 

In  an  action  to  recover  taxes  paid  under  prol 
the  petition  of  the  illegality  or  invalidity  of  the  U 
render  them  unenforceable  are  not  admitted,  the  1 
is  on  the  pleader.    Davis  v.  Otoe  County,  56  Neb.  ( 

In  an  action  to  recover  taxes  paid  under  protes 
allege  in  his  petition  and  prove  at  the  trial  that  h 
tion  to  the  tax  at  the  time  he  paid  it.  Bankers  I 
sioners  of  Douglas  Co.,  61  Neb.  203. 

Sulftciency  of  aUegations.  A  petition  which 
conveyance  of  land  for  taxes  which  was  not  subjt 
it  was  subsequently  adjudged  in  a  court  of  compe 
the  land  was  not  taxable,  and  that  the  sale  and 
valid ;  that  a  quit  claim  uieed  by  the  holder  of  the  1 
to  the  board  of  county  commissioners  and  appli 
time,  for  the  refunding  of  the  taxes  and  charges  pa 
a  cause  of  action  against  the  board.  Topeka  Con 
V.  Harper  County,  63  Kan.  351. 

Porm  of  petition  to  recover  taxes  paid  to  county 
test.  Sustained  on  demurrer  in  Atchison,  Topeka 
V.  Board  of  Sumner  Co.,  76  Kan.  618. 

Porm  of  petition  to  recover  taxes  paid  under  ] 
Co.  V.  C.  B.  &  Q.  By.  Co.,  26  Neb.  660. 

Necessary  allegations  in  petition  against  a  b< 
missioners  for  refund  of  money  paid  on  tax  ce 
Com'rs  of  Saline  Co.  v.  Geis,  22  Kan.  271. 
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967.  ACTION  BY  COUNTY  TREASURER  TO  RECOVER  TAXES  0 
PERSONAL  PROPERTY. 

The  plaintiff  for  cause  of  action  alleges  that  he  is  the  dul 
elected,  qualified  and  acting  county  treasurer  of  N.  count; 
Nebraska,  and  as  such  county  treasurer  has  the  collection  < 
all  taxes  of  said  county. 

That  he  as  such  county  treasurer  has  been  directed  by  tl 
board  of  county  commissioners  of  said  county  to  institui 
legal  proceedings  against  the  said  defendant,  W.  H.  H.,  f( 
the  collection  of  the  delinquent  taxes  for  the  year  19. .  an 
interest  and  costs  of  collection. 

That  this  said  plaintiff  has  been  unable  to  find  any  pe: 
sonal  property  of  the  said  defendant  out  of  which  to  collet 
said  delinquent  personal  tax  as  above  described  and  ther 
fore  has  been  unable  to  collect  said  taxes. 

Plaintiff  further  alleges  that  the  said  defendant  was  dul 

assessed  in  the  year  19 to  the  amount  of  $ as  pe: 

sonal  tax  and  that  the  said  tax  was  duly  certified  to  the  the 
acting  county  treasurer,  of  said  N.  county  and  that  the  sair 
stands  upon  the  books  of  the  said  county  treasurer  as  unpai 
and  still  a  valid  debt  due  this  said  plaintiff  as  county  treai 
urer  of  said  N.  county,  from  this  said  defendant  W.  H.  H 
together  with  interest  thereon. 

Plaintiff  further  alleges  that  there  is  now  due  to  this  sai 
plaintiff  as  county  treasurer  of  said  N.  county,  Nebraski 

from  this  said  defendant,  the  sum  of  $ for  delinquei 

tax  for  the  year  19. .  and  interest  thereon  from  said  date  1 
the  present  time. 

Wherefore  this  plaintiff  as  county  treasurer  of  said  J 
county  prays  judgment  against  said  defendant  W.  H.  I 
for  the  sum  of  $ for  said  delinquent  personal  taxes  fc 

7oTm  of  petition  in  action  to  recover  .money  paid  into  the  treasui 
of  the  county  on  tax  sale  certificate.  Comm'rs  of  Lincoln  Co.  v.  Faull 
ner,  27  Kan.  164. 

Form  of  petition,  in  action  to  recover  from  the  county  the  amoui 
paid  for  land  which  was  not  suhject  to  taxes.  Wilson  v.  Butler  Cc 
26  Neh.  675. 

Same— Another  form.    Roberts  y.  Adams  Co.,  18  Neb.  471. 
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Form  of  petition  to  redeem  land  sold 
Sharp  V.  Brown,  34  Neb.  406. 

An  answer  admitting  that  a  certain  cerl 
in  full  in  the  petition  was  sold,  assigned  ai 
tiff  and  that  plaintiff  "is  now  the  holder  of  i 
a  general  denial  of  the  other  allegations  of 
admission  of  the  issuance  and  existence  of 
Battelle  v.  Mcintosh,  62  Neb.  647. 

Where  the  charter  and  the  ordinances  of 
given  to  property  owners  for  30  days  to  dei 
and  notice  is  not  given  for  the  specified  tii 
facts  tending  to  show  a  waiver  of  the  failu 
plead  the  waiver  in  its  answer,  and  no  wai^ 
facts  are  outside  of  the  issues  in  the  case.    ] 


1380 


Digitized  by  VjOOQIC 


EXTBAOBBINAST  WBITS. 
CHAPTER  ex. 

HABEAS   CORPUS. 

960.  Petition  for  habeas  corpus  where  petitioner  was  held  by 

under  commitment  for  contempt  for  violating  an  injune 

961.  Petition  for  habeas  corpus  alleging  illegal  restraint  by  ar 

962.  Application  for  habeas  corpus  alleging  illegal  restraint  ai 

mitment  by  a  notary  public. 

963.  Return  to  writ  of  habeas  corpus. 

964.  Writ  of  habeas  corpus. 

960.  PETITION  FOR  HABEAS  CORPUS  WHERE  PETIT 
WAS  HELD  BY  SHERIFF  UNDER  COMMITMEN 
CONTEMPT  FOR  VIOLATING  AN  INJUNCTION. 

Comes  now  I.  S.  P.  and  shows  to  the  court,  first,  t 
is  restrained  of  his  liberty  in  the  D.  county  jail,  in  the 
of  D.  and  State  of  Kansas,  by  L.  W.  H.,  the  sheriff  ( 
county;  second,  that  the  cause  or  pretense  of  his  res 
according  to  the  best  of  the  knowledge  and  belief  < 
petitioner,  is  as  follows: 

That  on  or  about  the    day  of    ,  19 . 

E.  A.  P.,  the  wife  of  this  petitioner,  filed  her  petition 
district  court  of  D.  county,  Kansas,  praying  for  a  ( 
from  this  petitioner  as  defendant,  and  prayed  that  tl 
titioner  be  restrained  from  interfering  with  the  said 
P.  or  her  property;  that  the  probate  judge  of  said 
thereupon  indorsed  upon  the  said  petition  that  the  i 
tion  as  prayed  for  was  allowed;  that  except  the  injij 
granted  by  the  probate  judge  of  said  county,  as  afo 
no  injunction  or  restraining  order  has  ever  been  grar 
the  said  action,  restraining  or  purporting  to  restrai 
petitioner  from  interfering  with  said  plaintiff  or  her 
erty;  that  no  bond  for  said  injunction  has  ever  bee 
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in  the  said  action ;  that  on  the  .... 
an  affidavit  was  filed  by  the  said  E, 
and  her  minor  daughter,  charging  ' 
saulting  the  said  E.  A.  P.  and  the  sai 
the  said  district  court  of  D.  count 
order  requiring  this  petitioner  to  a] 

day  of ,  19 . . ,  and  show  cauw 

punished  for  contempt  for  violating 

the '  said  court,  on  said   day 

aforesaid,  did  find  this  petitioner  in 
for  having,  as  it  was  alleged,  commit 
lence,  as  hereinbefore  stated;  that  t 
straint  imposed  upon  this  petitioner  ( 

1.  Imprisonment  of  this  petitions 
county  for  disobeying  an  injunctio] 
reason  that  the  probate  judge  had  nc 
same,  and  no  bond  having  been  filed 

2.  The  acts  alleged  to  have  been 
violation  of  the  said  injunction. 

3.  That  the  probate  judge  had  n< 
judge,  any  authority  to  restrain  this  f 
from  doing  anything  else  than  dispc 
P.'s  property,  or  his  own  property. 

4.  That  the  alleged  acts  of  viole 
petitioner  were  putting  the  said  E. 
in  which  she  was  at  the  time  assaultii 
out  cause  or  provocation,  and  that 
more  force  than   was  necessary  in 
out  of  the  room.^ 

1  Form  in  In  re  Pavey,  52  Kan.  675. 

Statutory  provisions  for  issue  of  writ, 
sec.  2513;   Comp.  Laws  Okla.   1909,  sec.  61 
sec.  6283. 

Application  or  petition.  What  it  shall  < 
1909,  sec.  6197;  Gen.  Stat.  Kan.  1909,  sec.  € 

A  petition  for  a  writ  of  habeas  corpus 
constitute  the  illegal  restraint.     It  is  not  i 
petitioner  is  illegally  restrained  of  his  liber 
13  Neb.  250.     Ex  parte  Nye,  8  Kan.  75. 

A  petition  based   on   alleged  want   of 
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in  S.  county,  in  this  state,  at  the  city  jail  in  the  city  of  T., 
in  the  county  of  S.,  Kansas;  that  the  imprisonment,  deten* 
tion,  confinement  and  restraint  are  illegal,  and  that  the  ille- 
gality thereof  consists  in  this,  to- wit :  That  the  only  pretext 
or  cause  of  such  arrest  and  detention  is  by  virtue  of  a  war- 
rant of  arrest  issued  out  of  the  police  court  of  the  said  city, 
upon  a  complaint  charging  the  petitioner  with  the  alleged 

criminal  case  cannot  be  inquired  into  on  an  application  for  a  writ  of 
habeas  corpus.  McCarthy  v.  Hopkins,  61  Neb.  550;  In  re  Ream,  54 
Neb.  667;  In  re  Havlik,  45  Neb.  747;  In  re  Corum,  62  Kan.  271. 

Writ  of  habeas  corput  wiU  not  iitne  because  of  mere  insufficiency 
of  complaint  in  a  criminal  proceeding,  if  by  any  possible  construction 
of  the  language  employed  therein  an  offense  against  the  law  is  thereby 
even  defectively  stated.  In  re  Caldwell,  82  Neb.  544;  Rhyn  v,  Mc- 
Donald, 82  Neb.  552;  State  ex  rel.  v.  Shrader,  73  Neb.  618. 

Will  not  lie  to  inquire  into  the  legality  of  a  warrant  or  commit- 
ment issued  from  a  court  of  competent  jurisdiction  before  final  trial 
and  judgment.     In  re  Terry,  71  Kan.  362. 

WiU  not  lie  to  diioharge  a  person  indicted  for  a  crime  until  after 
such  person  has  applied  to  the  trial  court  for  relief.  In  re  Dykes  and 
Baker,  13  Okla.  339. 

Will  not  lie  where  the  petitioner  has  an  adequate  remedy  by  appeal. 
In  re  Maas,  10  Okla.  302;  In  re  LeRoy,  3  Okla.  322. 

Will  not  lie  to  release  a  prisoner  because  the  jail  in  which  he  is  con- 
fined is  in  bad  condition  and  alleged  to  be  an  unfit  place  for  prisoners. 
In  re  Ellis,  76  Kan.  368. 

Will  not  issue  from  the  supreme  court  of  Oklahoma  to  the  warden 
of  the  penitentiary  of  the  State  of  Kansas  to  inquire  into  the  validity 
of  a  sentence  of  a  person  confined  there.     In  re  Bailey,  10  Okla.  294. 

Will  lie  only  to  dischargre  a  person  who  is  under  physical  restraint. 
In  re  Dykes  &  Baker,  13  Okla.  339. 

Will  lie  to  discharge  one  imprisoned  in  a  bastardy  proceeding,  for 
failure  to  give  bond  for  payment  of  the  judgment.  In  re  Comstock,  10 
Okla.  299. 

There  is  no  provision  of  law  for  the  filing  of  a  motion  for  a  new 
trial  in  ft  habeas  corpus  proceeding  in  a  county  court.  State  ex  rel.  v. 
Shrader,  73  Neb.  618. 

In  an  application  for  a  writ  of  habeas  corpus  the  court  having  juris- 
diction of  the  proceedings  may  examine  the  judgment  or  commitment 
of  another  court  under  which  the  person  is  restrained  of  his  liberty 
and  if  it  appears  and  the  record  shows  that  the  court  rendering  the 
judgment  was  without  authority  to  render  it,  or  if  the  charge  on  which 
he  was  convicted  does  not  constitute  an  offense  for  which  punishment 
can  be  inflicted  or  the  court  exceeded  its  authority  a  prisoner  may  be 
discharged.     In  re  Dill,  32  Kan.  668. 
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violation  of  a  pretended  ordinance  of  the  city  of  T 

,   copies  of  such  warrant,   complaint  and  ordi 

are  hereto  attached,  marked  exhibits  '*A,''  **B"  and 
respectively;  and  that  the  said  pretended  ordinance  i 
and  void  in  this,  to-wit:  In  attempting  to  create  the 
of  city  scavenger,  for  which  there  is  no  authority  o 
and  in  giving  the  mayor  authority  to  appoint  a  city 
enger,  which  is  not  provided  for  by  law;  in  attempt 
absolutely  prohibit  any  person  or  persons  from  engag 
the  business  of  a  scavenger,  unless  appointed  by  the 
and  approved  by  the  council;  in  attempting  to  break  i 
business  of  this  petitioner,  in  which  he  has  invested  a 
sum  of  mon^y,  and  has  been  engaged  in  for  several 
and  for  the  further  reason  the  ordinance  is  in  dero 
of  the  vested  rights  of  this  petitioner,  under  a  contrs 
tered  into  between  himself  and  the  city  of  T.  in  . 
19 . . ,  and  which  is  now  existing,  in  full  force  and  e£ 
copy  of  which  contract  is  hereto  attached,  marked  e 

D,  and  made  a  part  of  this  petition. 

Wherefore,  your  petitioner  prays  that  a  writ  of  1 
corpus  may  be  granted,  directed  to  the  said  H.  C.  I 

E.  W.,  commanding  them  to  have  the  body  of  this  peti 
before  the  supreme  court,  at  a  time  and  place  therein 
specified,  to  do  and  receive  what  shall  then  and  th( 
considered  by  your  honors  concerning  him,  togethei 
the  time  and  cause  of  this  detention  and  said  writ;  an 
your  petitioner  may  be  restored  to  his  liberty.- 

968.     APPLICATION  FOR  HABEAS  CORPUS  ALLEGING  IL 
RESTRAINT  AND  COMMITMENT  BY  A  NOTARY  P 

Your  petitioner,  C.  W.  D.,  is  unlawfully  imprisone 

tained,  confined  and  restrained  of  his  liberty  by  J.  F., 

of  S.  county,  Kansas,  at  W.,  in  the  county  of  S.,  St 

Kansas;  that  said  imprisonment,  detention,  confinemei 

restraint  are  illegal,  in  this,  to-wit,  that  the  petitionei 

tofore  brought  four  suits  against  the  St.  L.  &  S.  F.  R 

and  the  same  are  all  at  issue  and  pending  in  the  ^ 

«  Form  in  In  re  Lowe,  54  Kan.  757. 
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They  further  state  that  said  H. 
natural  guardian  of  said  T.  B.;  t 
the  petitioner,  at  the  time  of  t 
agreed  that  said  father  should  hi 
nurture  and  education  of  said  hi 
said  father  placed  in  charge  of  M 
said  H.  V.  S.  B.,  and  wife  of  J.  E 
not  neglected  said  boy,  and  said  b 
and  best  of  treatment,  and  his  mc 
carefully  nurtured,  educated,  and 
court  of  G.  county,  Kansas,  in  the 
V.  S.  B.  from  the  petitioner,  in  a 
ment  of  said  parties,  gave  said 
Respondents  deny  all  the  allegatit 
material  thereto,  not  herein  adm 
Respondents  further  say,  that  on  1 
19..,  petitioner  filed  in  said  di^ 
vacate  the  order  granting  the  plaii 
the  custody  of  said  child,  and  mo( 
tioner  herein  should  have  his  custc 
of  said  motion  is  hereto  attached, 
marked  ** exhibit  A");  that  on  tl 
19..,  said  motion  came  on  for  he 
court,  and  was  by  judgment  of  sai 
said  judgment,  duly  certified  to,  ii 
''exhibit  B*').  The  respondents  fi 
and  her  husband  are  not  fit  person 
custody  and  education  of  said  chile 
Wherefore  respondents  pray  that 
and  that  they  have  judgment  for  c 
for  all  proper  relief.* 

*  Form  in  In  re  Freeman,  54  Kan.  493 
Where  the  defendant  makes  his  returi 
holds  the  plaintiff  for  and  by  virtue  of  a  ] 
a  copy  of  such  process  should  be  set  out  : 
order  to  show  by  what  authority  he  resi 
cient  reason  assigned  for  not  doing  so.  1 
It  is  not  necessary  that  the  return  to  t 
contain  a  denial  of  the  averments^of  the 
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M6.    PETITION  FOR  MANDAMUS  AGAINST  BOARD  OF  COUNTY 
COMMISSIONERS. 

Now  come  the  plaintiflfe,  T.  W.  P.,  J.  N.  M.,  and  O.  C^ 

and  show  to  the  court  and  aver  that  on  the day  of 

,  19. .,  said  defendant,  B.  F.  S.,  G.  W.  W.  and  J.  H. 

Kansas  City,  57  Kan.  350;   State  ex  rel.  v.  McCrillus,  4  Kan.  214; 
,    State  ex  rel.  v.  Houseworth,  63  Neb.  658. 

The  grantinsr  of  a  writ  of  mandamus  rests  largely  in  the  sound 
discretion  of  the  court,  and  where  it  is  asked  to  enforce  the  perform- 
ance of  a  duty  to  the  public,  the  interests  of  all  the  people  concerned 
will  be  regarded,  and  the  writ  will  be  so  framed  as  will  best  preserve 
and  enforce  the  rights  of  all  parties.  Potwin  Place  v.  Topeka  Ry.  Co., 
51  Kan.  609. 

Mandamus  should  not  issue  where  the  record  shows  the  injustice  of 
plaintiff's  claim.     Stearns  v.  Sims.  24  Okla.  623. 

It  is  a  remedy  to  compel  the  performance  of  a  duty  required  by 
law.  where  the  party  seeking  the  relief  has  no  other  legal  remedy  and 
the  duty  sought  to  be  enforced  is  clear  and  indisputable.  Both  requi- 
sites must  concur  in  every  case.  Territory  of  Oklahoma  v.  Crum,  13 
Okla.  9. 

The  only  purpose  of  a  writ  of  mandamus  is  to  require  the  person 
to  whom  it  is  issued  to  perform  some  act  which  the  law  enjoins  as  a 
duty.    Sharpless  v.  Buckles,  65  Kan.  838. 
Mandamus  lies  to  require  a  court  to  exercise  its  lawful  jurisdiotioB, 
^ '  but  not  to  coerce  a  particular  judgment  or  to  rectify  an  erroneous  one. 

|j  Winfrey  v.  Benton,  25  Okla.  445. 

^J  Win  lie  to  compel  the  performance  of  an  act  which  the  law  specially 

^  enjoins  as  a  duty  resulting  from  an  office,  trust  or  station.    State  ex  rel. 

iJ  Stevenson  v.  McMillan,  21  Okla.  384 ;  State  ex  rel.  Stevenson  v.  Russell, 

V  21  Okla.  58;  Riley  v.  Garfield  Tp.,  54  Kan.  463. 

Win  lie  in  a  proper  case  to  compel  izinir  the  amount  of  the  penalty 
i^  of  a  supersedeas  bond  to  be  given  on  appeal  from  an  order  confirming 

^;  the  sale  of  real  estate.    State  ex  rel.  v.  Fawcett,  60  Neb.  393. 

Win  lie  to  restore  to  his  oAce  a  superintendent  of  an  insane  asylum 
f  from  which  he  has  been  arbitrarily  and  wrongfully  removed.    Eastman 

""  v.  Householder,  54  Kan.  63. 

Mandamus  will  Ue  to  compel  a  public  oAcer  whose  term  has  expired 
to  perform  an  act  which  he  should  have  done  while  in  office  where  it  is 
in  its  nature  capable  of  such  subsequent  performance  and  a  public  pur- 
pose is  to  be  served  thereby.    State  ex  rel.  v.  Prather,  84  Kan.  169. 

Mandamus  wUl  not  lie  to  try  title  to  a  pubUc  office.  State  ex  rel.  v. 
Quinn,  86  Neb.  758;  State  ex  rel.  v.  Haverly,  62  Neb.  767;  State  ex  rel. 
v.  Plambeck,  36  Neb.  401 ;  Cameron  v.  Parker.  2  Okla.  277. 

Yet  sufficient  investigation  may  be  made  in  such  a  proceeding  to 
ascertain  whether  the  relator  has  a  prima  facie  title  to  the  office  in 
question.    Cruse  v.  State  ex  rel.,  52  Neb.  831. 
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W.,  were  the  duly  elected,  commissioned,  qualified  and  s 
members  of  and  constituting  the  board  of  county  coi 
sioners  of  F.  county,  Kansas,  and  that  said  board  was 
and  there  in  G.  C,  in  said  county  and  state,  in  sessi 

its  regular meeting ;  that  then  and  there  on  sai( 

there  was  presented  to  said  board  of  county  commissi 
a  petition  signed  by  a  majority  of  the  electors  of  tl; 
corporated  town  or  village  of  L.   C,  in  W.  county, 
of  Kansas,  setting  forth  the  metes  and  bounds  of  their 
village  and  commons,  and  stating  that  the  number  of  tl 

habitants  of  said  town  and  village  was ,  and  pr 

that  said  town  or  village  be  incorporated  as  a  city  o 
third  class;  with  said  petition,  filing  and  presenting  tc 
board  the  duly-verified  aflSdavit  of  J.  F.  W.,  one  o 
publishers  of  the  L.  L.,  a  weekly  newspaper  publishec 
printed  at  L.  C.  aforesaid,  that  said  petition  had  been 
lished  in  said  newspaper  at  least  once  in  each  week  for 
consecutive  weeks,  to-wit,  on    ,  19 . . ,    . 

It  may  aid  in  obtaining  possession  of  the  books,  records,  and 
belongings  of  a  public  office.     Cameron  v.  Parker,  2  Okla.  277. 

Win  not  Ue  where  the  relator  has  no  interest  in  the  aotio 
where  the  duty  sought  to  be  enforced  by  the  writ  is  a  matter 
discretion  of  the  respondents.     State  ex  rel.  v.  Board  of  Commiss 
4  Kan.  223. 

WiU  not  lie  at  the  instance  of  a  private  citizen  to  compel  th 
formance  of  a  purely  public  duty.  Such  a  suit  must  be  brouj 
the  name  of  the  state.     Bobbett  v.  State,  10  Kan.  17. 

WiU  not  lie  to  compel  an  officer  or  a  board  of  canvassers  to 
act  which,  without  its  command,  it  would  not  have  been  lawful  i 
officer  or  board  to  do.  Rosenthal  v.  State  Board  of  Canvassers,  5( 
129. 

WiU  not  itsne  to  compel  a  probate  Jndgre  to  fix  the  amount 
approve  an  appeal  bond  for  an  appeal  from  an  order  removii 
guardian  of  an  insane  person,  where  no  notice  of  an  appeal  is 
nor  affidavit  required  by  the  statute  is  filed.  McClun  v.  Glasgc 
Kan.  182. 

WiU  not  lie  to  revise  Judicial  action.  St.  Louis  and  San  Frs 
R.  R.  Co.  v.  Shinn,  60  Kan.  111. 

WiU  not  lie  to  compel  the  governor  of  the  state  to  perform  t 
not  strictly  ministerial.     Householder  v.  Morrill,  55  Kan.  317. 

Obligations  arising  upon  contract  merely,  and  involving  no  trus 
not  be  enforced  by  mandamus.  State  v.  Republican  River  Bridj 
20  Kan.  404. 
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,  19. .,  and 

county  commissioners  wa 
ments  as  set  forth  in  se 

of  Kansas,   ,  but 

sioners  wrongfully,  and 
and  act  upon  said  petiti 
on  the  sole  ground  that 
of  the  State  of  Kansas, 
judicial  purposes. 

Plaintiffs  further  aver 
19 . . ,  of  said  board,  sai< 
municipal  township  of  F 
years  last  past  (said  cou; 
judicial  district  of  the  s1 
adjoining  W.  county,  ar 
session  of  the  legislature 

judicial  district  t 

trict  to  W.  county ;  that 
to  F.  county  for  judicial 
and  prior  thereto;  that 
as  such  board  to  receive 
grant  said  petition,  and 
specially  enjoined  on  the: 
trust  and  station. 

Wherefore,  said  plaint: 
award  a  peremptory  wi 
county    commissioners, 
board  to  receive  and  act 
prayer  thereof,  and  mal 
town  or  village  of  L.  C. 
class,  by  the  name  and 
designating  in  said  order 
to  incorporate  in  said  or 
tion  in  said  city  for  city 
said  election  shall  be  hi 
electors  of  said  city  to 
two  other  electors  of  sa 
other  electors  of  said  cit 
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to  determine  the  question  of  petitioner's  right  to  said  office 
and  that  said  judgment  was  in  favor  of  your  petitioner. 
That  having  qualified  as  required  by  law  and  as  above  stated, 

to-wit,  on  the   day  of   ,  19..,  your  petitioner 

entered  upon  the  discharge  of  his  duties  as  such  district  clerk 
and  has  remained  in  the  active  discharge  of  said  duties  up 
to  this  time;  that  the  records  belonging  to  his  office  as  dis- 
trict clerk  of  said  county  are  in  the  control  and  custody  of 

J.  H.  K.,  judge  of  the judicial  district  of  the  State 

of  0.,  which  district  is  composed  of  counties  of  M.  and  W. 

in  this  state ;  that  on  the day  of ,  19 . . ,  your 

petitioner  presented  to  the  said  J.  H.  K.,  sitting  as  a  court  at 
M.,  in  said  county,  his  petition  in  writing  stating  that  he 
was  the  duly  elected  clerk  of  said  court;  that  he  had  quali- 
fied as  such  and  requested  said  court  to  turn  over  to  him  as 
such  clerk  the  records  and  papers  which  properly  belonged 
to  him  as  clerk  of  said  court.  And  he  further  states  that 
said  court  refused  to  recognize  your  petitioner  as  such  clerk- 
and  refused  to  turn  over  to  him  any  of  the  papers  or  records 
which  belong  to  him  as  clerk  of  said  court.  That  the  said 
C.  S.  B.  has  no  legal  right  to  hold  said  office  and  is  a  usurper. 
And  plaintiff  further  states  that  he  is  remediless  in  the  prem- 
ises by  or  through  ordinary  process  or  proceeding  at  law  and 
he  therefore  prays  this  honorable  court  to  award  against  the 
district  court  a  writ  of  mandamus  commanding  it  to  recog- 
nize your  petitioner  as  the  district  clerk  of  said  court  and 
to  vacate  all  orders  heretofore  made  inconsistent  therewith 
and  to  turn  over  to  your  petitioner  all  papers  and  records 
which  legally  belong  to  him  and  such  other  process  and  or- 
ders and  remedies  as  may  to  the  court  seem  meet. 
(Affidavit.)^ 

968.     APPLICATION  FOR  PEREMPTORY  WRIT  OF  MANDAMUS. 

Comes  now  the  said  plaintiff  and  respectfully  represents 
and  shows  to  the  court : 

That  he  is  now,  and  was  at  all  times  hereinafter  men- 
tioned, the  duly  qualified  and  acting  sheriff  of  O.  county, 
State  of  Oklahoma. 

8  Form  in  Matney  v.  King,  20  Okla.  22. 
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aid  defendant  is  now,  and  was  at  tl 
>ecifiedy  the  duly  qualified  and  acting 
dahoma. 

the  duty  of  said  defendant,  under  t 
to  audit  all  claims  and  accounts  aga 
)roperly  presented  and  verified,  and 
he  state  treasurer  for  the  amounts  ther 

B   day  of ,  19..,  in  exe< 

and  regularly  issued,  directed  and  d 
f  as  sheriff  of  O.  county,  the  plaintiff  cc 
,  duly  adjudged  insane,  to  the  insane 
iirected  in  said  warrant  and  delivered 
superintendent  of  said  hospital,  whose 
Qt  was  duly  endorsed  on  said  warrant; 
warrant  as  aforesaid,  the  plaintiff  i 

ilroad  fare,  etc.,  amounting  to  

enses  are  a  proper  charge  against  sai 
be  of  Oklahoma  is  liable  to  plaintiff 
aintiff  made  out  an  itemized  statemen 
le  form,  a  copy  of  which  is  hereto  a 
bit  A"  and  made  a  part  hereof,  and  p: 
int,  as  auditor,  and  requested  that  the 
a  warrant  issued  to  him  on  the  treasi 
it  the  defendant  refused  and  still  re: 
)unt  and  to  issue  a  warrant  to  plaintiff  t 

J  day  of  ,  19. .,  the  plai 

arrant  duly  directed  and  delivered  to 
jounty,  conducted  E.  R.,  an  insane  pa 
J.,  111.,  and  delivered  said  patient  to  th 
laid  hospital,  as  in  said  warrant  direcl 
ncurred  an  expense  for  railroad  fare, 

J  to dollars,  an  itemized  statemen 

•eto  attached,  marked  ** exhibit  B"  an 
;  that  said  expense  is  a  proper  charge 
Oklahoma;  that  the  plaintiff  present 
tie  defendant,  as  auditor,  and  request 
accounts  and  issue  a  warrant  to  plai 
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EXTRAORDINARY   WRITS. 

970.    THE     ENDORSEMENT     OF     THE     WRIT     AFTER     IT     IS 
AWARDED. 

State  of at  the  relation  of  C.  D. 

vs.  y  Mandamus.' 

E.  P. 

Form  of  petition  to  compel  the  register  of  certain  bonds  issued  by  a 
city.    State  ex  rel.  v.  Babcock,  23  Neb.  179. 

Form  of  petition  to  compel  a  canvassing  board  to  canvass  the  returns 
of  an  election.     State  ex  rel.  v.  Howe,  28  Neb.  618. 

Form  of  petition  in  action  to  compel  the  mayor  and  council  to  accept 
a  waterworks  system.     State  ex  rel.  v.  Mayor  and  Council,  32  Neb.  668. 

Form  of  application  for  mandamnt  to  compel  superintendent  of 
county  to  make  levy  for  maintaining  high  schools.  School  District  No. 
32  V.  Wilson  County,  82  Kan.  806. 

Form  of  petition  to  compel  county  clerk  to  refund  surplus  fees.  State 
ex  rel.  v.  Shearer,  29  Neb.  477. 

Form  of  petition  in  action  to  compel  commissioners  to  canvass  votes 
cast  at  an  election.    Linch  v.  State  ex  rel.,  30  Neb.  740. 

Form  of  petition  to  compel  clerk  of  court  to  pay  over  to  the  relator 
certain  moneys  in  his  hands.     State  ex  rel.  v.  Spicer,  36  Keb.  469. 

Form  of  petition  to  compel  county  officers  to  approve  a  bond.  State 
ex  rel.  v.  Field,  26  Neb.  393. 

Form  of  allegations  in  petition  to  compel  clerk  of  court  to  issue 
execution  on  a  judgment.     State  ex  rel.  v.  Sheldon,  26  Neb.  151. 

Form  of  petition  in  an  action  against  a  city  to  compel  the  revocation 
of  an  alleged  illegal  liquor  license.  State  ex  rel.  v.  South  Omaha,  33 
Neb.  876. 

0  The  action  may  be  brought  in  the  name  of  the  state  on  the  relation 
of  the  county  judge,  or  any  other  proper  party.  David,  County  Judge, 
V.  Caruthers,  District  Judge,  22  Okla.  323. 

A  relator  having  a  personal  right  to  be  enforced  by  mandamus  may 
bring  an  action  in  the  name  of  the  state  on  his  relation.  State  ex  rel. 
V.  Spicer,  36  Neb.  469. 

The  action  of  mandamus  should  be  brought  and  prosecuted  in  the 
name  of  the  party  in  interest,  as  plaintiff,  and  not  in  the  name  of  the 
state.     State  ex  rel.  v.  Marston,  6  Kan.  315. 

A  private  individual,  not  shown  to  be  either  a  citizen  or  to  be  bene- 
ficially interested  in  the  enforcement  of  the  laws,  cannot  invoke  man- 
damus to  compel  an  officer  to  perform  a  public  duty.  State  ex  rel.  v. 
Osborn,  60  Neb.  415. 

It  is  the  better  practice  to  ittne  the  writ  of  mandamus  in  the  name 
of  the  state  on  the  relation  of  the  party  or  parties  interested,  although 
such  writ  may  issue  in  the  name  of  such  party  under  the  code  provision 
requiring  the  real  party  in  interest  to  sue.  Thompson  v.  State  ex  rel. 
Cooksey,  25  Okla.  741. 

It  is  proper  to  make  persons  defendants  from  whom  the  performance 
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OF  PETITION  FOR  MANDAMUS. 


{ 


Ddersigned  authority,  this  day  pera 
,  who,  upon  his  oath,  states  that  I 
I  the  foregoing  motion  and  appli 
that  the  allegations  therein  eontaim 
e  and  are  true. 

E.  W 
iTorn  to,  ete.^ 

CR  FORM. 


ige  being  duly  sworn,  says  that  he 
Qed.     That   he    has   read   the   fore 
s   the   contents   thereof;   that   the 
:rue. 

T. 
jTorn  to,  etc.* 

t  who  might  be  affected  by  the  judgment. 
1.  533. 

!X  rel.  V.  Hopkins,  0  Okla.  133. 
mast  be  vexiiled.     Cob.  Ann.  Stat.  Neb. 
I  Okla.   1009,  sec.  6228;   Gen.  Stat.  Kan. 

an  attorney  for  the  party  applying  for  th 
the  application  are  within  his  personal  '. 
reason  why  the  attorney  makes  it.     Pall 

Drt  of  a  motion  for  a  writ  of  mandamus 
and  not  merely  upon   information  and 
'mation   and   belief   in   such    a   case,   is   i 
cured  by  an  amendment  under  section  651 
lere  an  application  for  a  writ  of  mandamu 
efectively  verified  by  one  of  the  officers 
:  of  another  officer  thereof,  testifying  pos 
leged,  may  be  treated  as  an  amendment, 
tion.     Steidl  v.  State  ex  rel.,  63  Neb.  69fi 
King,  20  Okla.  22. 
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EXTRAORDINARY   WRITS. 

election  duly  held  in  the  said  county  of  R.  on  the   

day  of ,  19. .,  for  the  purpose  of  relocating  the  county- 
seat  of  the  county  of  R.,  a  majority  of  the  votes  cast  at  said 
election  were  in  favor  of  the  town  of  W.  C.  for  said  county- 
seat.  That  the  returns  of  said  election  were  duly  made  to 
and  canvassed  by  the  county  commissioners  of  said  county 
of  R.y  sitting  as  a  board  of  canvassers.  And  upon  said 
canvass  it  was  ascertained  and  determined  by  said  county 
commissioners,  sitting  as  a  board  of  canvassers,  that  a 
majority  of  the  votes  so  cast  at  the  said  election  as  aforesaid 
were  for  the  town  of  W.  C,  which  finding  and  determination 
were  proclaimed  by  the  said  board  of  county  commissioners 
and  were  by  them  made  a  matter  of  record  in  the  records 
of  said  county.  That  upon  said  proclamation  of  said  elec- 
tion the  then  county  ofScers  of  said  county  of  R.  removed 
from  the  town  of  L.  C,  where  the  county  seat  of  said  county 
of  R.  had  theretofore  been,  with  their  respective  offices,  and 
books,  records,  papers  and  documents  belonging  to  the  same, 
and  to  the  town  of  W.  C.  and  held  their  respective  offices 
at  said  town  of  W.  C.  and  kept  there  the  records,  papers  and 

documents  of  their  respective  offices  until  about  the 

day  of ,  19. .,  at  which  time  the  then  county  officers, 

without  any  authority  for  so  doing,  removed  their  respective 
offices,  together  with  the  books,  records,  papers  and  docu- 
ments belonging  to  the  same,  to  the  town  of  L.  C,  at  which 
place  they  have  since  remained,  and  the  present  county  offi- 
cers now  keep  the  same  there,  without  authority  of  law  for 
so  doing,  and  pretend  to  do  and  transact  the  business  of  their 
respective  offices  at  said  town  of  L.  C,  and  neglect  and  re- 
fuse to  hold  their  respective  offices  and  discharge  the  duties 
thereof  at  the  town  of  W.  C,  and  do  compel  the  citizens  of 
said  county  to  transact  their  public  business  at  said  town  of 
L.  C,  instead  of  transacting  it  at  the  county  seat  of  said 
county,  the  town  of  W.  C.  And  that  upon  and  after  the 
said  proclamation,  declaring  and  proclaming  W.  C.  to  be 
the  county  seat  of  said  county  of  R.,  the  district  court  sitting 
in  and  for  the  said  county  held  its  terms  at  said  county 

seat,  W.  C,  until  on  or  about  the   day  of   , 
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19. .,  when  said  court  again  held  its  terms  at  L.  C,  and 
since  said  date,  without  authority  for  so  doing,  eontin 
to  hold  the  said  terms  of  said  court  at  the  said  town  of  L 
That  since  the  said  election  and  the  canvass,  determinal 
and  proclamation  of  result  thereof,  as  aforesaid,  there 
not  been  in  said  county  of  R.  any  other  election  for  the  p 
pose  of  removing  the  county   seat   of   said  county,   or 
relocating  the  same,  nor  has  there  been  any  judicial  deter 
nation  setting  aside  or  annulling  or  vacating  the  said  e 
tion,   determination  or  proclamation,   which  decided,   de 
mined  and  proclaimed  the  said  town  of  W.   C.  to  be 
county  seat  of  R.  county;  and  that  the  said  town  of  W. 
is  now  the  county  seat  of  said  R.  county,  and  has  been 
county  seat  of  said  county  at  all  times  since  the  said  e 
tion  and  the  canvass  and  determination  and  proclamal 
of  the   result  of   said   election,   to-wit,   the    day 

,19... 

This  is,  therefore,  to  command  you  and  each  of  you  t 
you  do  immediately  upon  the  receipt  of  this  writ  rem 
your  respective  oflSces  from  the  town  of  L.  C.  to  the  tc 
of  W.  C,  in  the  county  of  R.  together  with  all  the  bo< 
records,  papers  and  documents  belonging  to  the  same,  i 
there  remain  and  perform  and  discharge  the  duties  of  y 
respective  offices  as  by  law  required,  or  show  cause  to 
supreme  court  of  the  State  of  Kansas,  on  or  before  the  ... 

day  of ,  19. .,  why  you  should  not  be  required  to 

as  is  herein  commanded. 

In  testimony  whereof,  etc." 

976.    RETURN  TO  ALTERNATIVE  WRIT. 

(Title — venue.) 

Now  comes  the  said  E.  F.  (state  title  of  office)  and  for 
return  to  the  alternative  writ  of  mandamus  heretofore  iss 
in  this  cause  and  hereto  annexed,  for  cause  why  he  has 

"  Form  in  State  ex  rel.  v.  Stock,  38  Kan.  154. 

Form  of  alternative  writ  in  action  to  compel  mayor  and  counci 
execute  and  deliver  bonds  voted  for  waterworks.  Smalley  v.  Yates 
Kan.  519. 

Porm  of  alternative  writ.     Cameron  v.  Parker,  2  Okla.  277. 
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EXTRAORDINARY   WRITS. 

6.  Said  petition  does  not  show  that  the  plaintiff  has  ex- 
hausted or  availed  himself  of  all  legal  remedies  (other  than 
mandamus)  to  secure  the  vacation  of  said  orders  complained 
of  in  his  petition,  and  the  approval  of  his  bond,  or  that  he  is 
otherwise  without  any  adequate  legal  remedy. 

7.  Said  petition  is  multifarious,  contradictory,  inconsist- 
ent, and  uncertain. 

8.  Said  petition  does  not  show  that  the  said  plaintiff  has 
ever  executed  any  bond  as  sheriff  of  said  county  as  required 
by  the  statute,  and  which  is  a  condition  precedent  to  his 
right  to  exercise  the  functions  and  duties  of  collector  of  said 
county  of ** 

978.    MOTION  TO  QUASH  THE  ALTERNATIVE  WRIT. 

Comes  now  J.  H.  P.,  defendant  in  the  above  entitled  cause 
and  moves  the  court  to  quash  the  alternative  writ  issued 
herein  for  the  following  reasons: 

1.  Because  the  court  had  no  jurisdiction  to  grant  the 
relief  prayed  for. 

2.  Because  said  writ  fails  to  state  facts  sufficient  to  en- 
title the  plaintiff  to  the  relief  sought. 

3.  Because  said  writ  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant  in  favor  of 
the  plaintiff. 

13  Form  of  return  in  application  for  writ  to  compel  judge  of  district 
court  to  recognize  the  plaintiff  as  clerk  of  the  court.  Matney  v.  King, 
20  Okla.  22,  25. 

Form  of  return  and  answer  to  alternative  writ.  Territory  of  Okla- 
homa y.  Hopkins,  9  Okla.  133,  143. 

Form  of  return  in  action  to  compel  the  board  of  county  commission- 
ers to  issue  certain  county  bonds.  Chicago,  Kansas  and  Western  Bj. 
Co.  V.  Board  of  Commissioners,  43  Kan.  760. 

Form  of  return  to  alternative  writ.  Cameron  v.  Parker,  2  Okla.  277, 
284. 

Form  of  answer  to  alternative  writ.  State  ex  rel.  v.  Stock,  38  Kan. 
154,  157. 

Eetnm  to  an  alternative  writ  held  insufficient.  Territory  of  Okla- 
homa ex  rel.  v.  Caffrey,  8  Okla.  193. 
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4.  Because  as  shown  on  the  face  of  said  writ  and  iipoi 
allegations  and  statements  therein  contained,  said  plai 
has  a  plain,  speedy  and  adequate  remedy  at  law." 

979,     SAME— ANOTHER  FORM. 

(Title — venue.) 

Now  comes  respondent  and  moves  the  court  to  quasi 
alternative  writ  of  mandamus  heretofore  granted  in  the  a 
entitled  cause,  and  alleges  as  grounds  therefor : 

1.  The  petition  for  said  writ  on  its  face  does  not 
sufficient  facts  to  authorize  the  issuance  of  said  writ. 

2.  The  writ  on  its  face  does  not  state  facts  authorizing 
recovery  sought, 

3.  Upon  its  face  said  writ  is  illegal  and  void,  and  si 
that  it  was  improvidently  issued. 

4.  Said  writ  and  application  are  wholly  and  utterly 
sufficient  in  law. 

5.  Upon  the  face  of  the  writ  it  is  apparent  that  re 
has  an  adequate  remedy  at  law. 

MO.    SAME— ANOTHER  FORM. 

The  defendants  in  the  above-entitled  action  hereby  S4 
ally  ask  the  court  to  quash  the  alternative  writ  of  mandf 
heretofore  issued  herein,  for  the  reason  that  such  writ 
to  state  facts  sufficient  to  entitle  the  plaintiff  to  the  i 
asked." 

Ml.    ANSWER  TO  RETURN. 

(Title — ^venue.) 

Now  comes  C.  D.,  the  above  named  relator,  and  for  an 
to  the  return  of  said  E.  P.  to  the  alternative  writ  of  i 
damns  herein : 

1.  Denies  that  (all  allegations  which  it  is  desired  to 
in  issue  should  be  denied). 

2.  And  for  further  answer  to  said  return  relator  al 
(set  up  any  new  matter  by  way  of  avoidance)." 

1*  Form  in  Cameron  v.  Parker,  2  Okla.  277. 
IS  Form  in  Riley  v.  Garfield  Tp.,  54  Kan.  463,  467. 
i^A  motion  to  quaih  the  answer,  if  such  a  motion  is  proper,  i 

1409 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CHAPTER  CXII. 

QUO   WARRANTO. 

984.  Information  to  test   right  of  the   respondents  to  discharge   the 

duties  of  a  public  office. 

985.  Petition  in  quo  warranto  to  gust  defendant  from  exercising  the 

duties  of  judge  of  circuit  court. 

986.  Action  by  attorney-general  to  remove  from  office  a  county  attor- 

ney for  neglect  or  refusal  to  perform  official  duty. 

987.  Action  to  test  the  right  to  the  office  of  county  commissioner. 

988.  Allegations  in  an  information  to  oust  a  foreign  corporation.- 

989.  Answer  in  an  action  to  test  the  right  to  an  office. 

990.  Answer  in  an  action  against  a  corporation  to  forfeit  its  franchise. 

991.  Demurrer  to  petition. 

992.  Motion  for  judgment  on  the  pleadings. 

984.     INFORMATION   TO   TEST   RIGHT   OF   THE    RESPONDENTS 
TO  DISCHARGE  THE  DUTIES  OF  A  PUBLIC  OFFICER. 

The  said  F.  A.  G.,  R.  S.  G.,  and  H.  B.  V.,  in  their  own 
behalf  prosecute  this  action,  the  Attorney  General  having  re- 
fused to  prosecute  the  same,  and  give  the  court  to  under- 
stand and  be  informed :  > 

1.  That  on  the  day  of ,  19. .,  the  said  re- 
lator, P.  A.  G.,  was  a  citizen  of  the  United  States  and  of 
the  State  of  Nebraska  and  the  city  of  L.  in  said  state  and 
was  a  resident  and  elector  of  said  city  and  in  all  respects 
legally  qualified  to  hold  and  exercise  the  duties  and  functions 
of  the  office  of  Mayor  of  said  city,  and  that  on  said  date 
he  was  duly  elected  to  the  said  office  of  Mayor  and  duly  quali- 
fied and  entered  upon  the  discharge  of  the  duties  of  said 
office  and  continued  to  hold  said  office  until  and  after  the 

day  of   ,  19...     That  on  said   day  of 

,  19 . . ,  and  hitherto  he  was  and  continued  to  be  a 

citizen  of  the  United  States  and  of  the  State  of  Nebraska 
and  of  the  said  city  of  L.  and  an  elector  thereof  and  during 
all  of  said  time  had  and  now  has  all  the  qualifications  re- 
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ro. 

ice  of  the  Mayor  of  said 

day  of ,  19 . . ,  the 

the  said  office  of  Mayor 
d  and  entered  upon  the 
d  office  and  is  now  the 
[ayor  of  said  city  and  by 
)er  and  chairman  of  the 
at  the  said  R.  S.  G.  and 

. . .   day  of ,  19. ., 

)f  the  State  of  Nebraska 
n  resident  citizens  and 
and  have  all  the  qualifi- 
?  said  offices  of  members 
y  of  L.  and  on  the  said 
;ach  duly  elected  to  said 
id  until  the  election  and 
)ffice  and  each  thereafter 
aw  duly  qualified  in  the 
id  upon  the  discharge  of 
Q  said  time  hitherto  have 
thereof.  That  no  suc- 
elected  and  qualified  and 
ily  elected  and  qualified 
with  the  Mayor  of  said 
ited  and  qualified  excise 
thorized  and  required  by 
to  perform  all  the  func- 
3volving  by  law  and  said 

and  qualification  of  your 
larged  and  continuing  to 
id  of  said  board,  the  said 
en  elected  to  said  offices 

of ,  19 . . ,  without 

have  usurped,  used  and 
urp,  use  and  exercise  the 
ibers  thereof  within  and 
tors  and  claim  to  be  the 
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members  of  said  boar 
exclude  your  relators 
all  the  rights,  privileg 
the  members  of  said 
and  emoluments  there 
right  of  the  said  city 
and  also  against  the  p 
.    The  relators  therefo 
be  declared  not  entit 
members  of  and  coni 
ousted  therefrom  and 
H.  B.  V.  be  declared 
board,   and  be  reinsts 
of  the  duties  of  said  of! 

1  From'  form  in  record  i 

Statntory  proyision  as 
1707  et  aeq.;  Comp.  Laws 
sec.  6276. 

Qno  warranto  wlU  lie  a1 
the  greatest  number  of  v< 
title  to  the  office,  but  to  r< 
box  V.  Sughrue,  "36  Kan.  2 

Original  Jnrisdiction  ii 
upon  the  supreme  court  of 
art.  3,  sec.  3).     State  v.  ) 

The  snpreme  conrt  has  ; 
of  qno  warranto  when  tli 
appears  that  the  issues  of 
the  cause  will  be  dismisse( 
mon  a  jury.     State  ex  rel. 

Under  the  constitution  \ 
of  elections  and  quo  tcarra 
rel.  V.  Cosgrove,  85  Neb.  1 

When  private  person  ni( 
Comp.  Laws  Okla.  1909,  se 

Qno  warranto  proceedii 
as  claimant  to  the  office,  in 
joined  as  one  of  the  atton 
that  the  action  is  brought 
required  by  the  statute.     ] 

An  application  in  the  ni 
by  a  private  citizen  to  rec< 
defective  if  it  omits  to  all 
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rogatives  of  a  magistrate  of  the  State  of  K.  in  W.  county 
is  founded  upon  a  certain  pretended  act  of  the  K.  legisla- 
ture which  appears  in  Chap.  52  of  Session  Jjaws  of  JEL  of 
1908  and  is  entitled  (here  set  out  act  referred  to). 

And  the  plaintiff  alleges  that  the  said  act,  to-wit,  Chap. 
52  of  the  Session  Laws  of  Kansas  of  1908,  is  a  plain  and 
flagrant  violation  of  section  17  of  article  2  of  the  Constitu- 
tion of  the  State  of  Kansas  as  amended  by  the  electors  of 
said  state  at  the  general  election,  1906. 

Wherefore  plaintiff  prays  that  the  defendant  F.  D.  H.  may 
be  required  to  answer  quo  warranto  he  exercises  the  powers, 
functions,  liberties  and  privileges  of  a  judicial  magistrate  and 
a  civil  officer  of  the  State  of  K.  in  W.  county  and  that  upon 
final  hearing  a  judgment  of  ouster  be  issued  against  the  said 
F.  D.  H.  and  that  he  be  ousted,  prohibited,  restrained  and 
enjoined  from  acting  as  a  circuit  jadge  or  other  judicial  mag- 
istrate in  W.  county  in  the  State  of  K.  through  any  claim 
of  right  or  pretense  of  right  flowing  from  Chap.  52  of  the 
Session  Laws  of  1908,  and  that  the  plaintiff  have  its  costs 
in  this  behalf  expended.- 

2  Form  in  State  ex  rel.  v.  Hutchins,  79  Kan.  191. 

Writ  abolished.  Comp.  Laws  Okla.  1909,  sec.  6188;  Gen.  Stat.  Kan. 
1909,  sec.  6275. 

Removal  from  office  by  information  in  the  nature  of  quo  warranto,  in 
Kansas,  is  a  civil  proceeding,  and  the  statutes  of  Kansas  providing  such 
remedy  are  not  unconstitutional.     Foster  v.  State,  32  Kan.  765. 

In  an  action  to  obtain  possession  of  a  public  office,  instituted  by  a 
private  party,  he  must  both  plead  and  prove  such  facts  as  show  him 
entitled  thereto;  but  where  the  action  is  instituted  by  the  attorney- 
general,  the  burden  is  on  the  respondent  to  show  his  title.  State  ex  rel. 
V.  Davis,  64  Neb.  499. 

When  an  information  is  filed  by  a  private  person  to  oust  the  in- 
cumbent from  an  office  and  instate  the  relator  therein,  it  must  state 
facts  showing  the  relator's  right  to  the  office.  State  ex  rel.  v.  Hamil- 
ton, 29  Neb.  198;  State  ex  rel.  v.  Stein,  13  Neb.  529. 

Where  relators,  in  an  action  of  quo  warranto  to  oust  respondents 
from  certain  offices  and  obtain  possession  thereof,  base  their  right  to 
the  relief  on  the  unconstitutionality  of  a  statute  under  which  respond- 
ents claim  to  occupy  the  offices,  and  the  arguments  and  reasons  for 
declaring  such  law  unconstitutional  would  be  equally  forcible  and  ef- 
fective as  against  the  law  under  which  relators  assert  title  to  the 
offices,  the  relators  have  no  standing  and  cannot  prevail  in  the  litiga- 
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986.  ACTION  BY  ATTORNEY-GENERAL  TO  REMOVE  FR< 
FICE  A  COUNTY  ATTORNEY  FOR  NEGLECT  OR  RE 
TO  PERFORM  OFFICIAL  DUTY. 

1.  The  State  of  K.,  on  the  relation  of  W.  A.  J.,  at 
general,  and  by  virtue  of  the  authority  vested  in  him  I 
gives  the  court  here  to  understand  and  be  informed,  1 
the  general  election  of  the  year  19 . . ,  and  on  the 

day  of ,  19. .,  said  defendant,  J.  F.,  was  duly  < 

to  the  office  of  county  attorney  of  S.  county,  K.,  f 

term  of    years,  and  having  duly  qualified,   d 

the day  of ,  19. .,  enter  upon  the  dischj 

the  duties  of  said  office  of  county  attorney;  and  tha 

since  said day  of ,  19. .,  said  J.  F.  ha 

acting  as  county  attorney  of  said  county;  that  duri: 
time  said  J.  F.  was  so  as  aforesaid  acting  as  county  at 

of  said  county,  and  from  the  month  of   ,  19 . 

tinuously  to  the  present  time,  certain  persons,  to-wit, 
T.  M.  L.,  G^  B.,  W.  S.  and  others  have  been  engaj 
said  county  ^and  city  of  S.,  the  county  seat  thereof, 
willful,  open  and  notorious  sale  of  intoxicating  liqu 
violation  of  law,  and  especially  of  the  act  known  as  tl 
hibitory  liquor  law;  that  each  and  all  of  said  person 
kept  in  said  city  of  S.   and  maintained   open  and 

tion.     State  ex  rel.  v.  Stuht,  52  Neb.  209;  State  ex  rel.  v.  Mo 
Neb.  634. 

Where  relator's  right  to  a  public  office  is  grounded  upon  the 
sition  that  a  legislative  act  is  unconstitutional,  it  is  not  nece$ 
allege  that  the  act  is  unconstitutional,  where  the  supreme  co 
previously  determined  that  such  act  is  in  conflict  with  the  consl 
State  ex  rel.  v.  Loer,  82  Neb.  602. 

In  a  proceeding  by  quo  warranto  to  try  the  right  of  the  relato 
cause  to  the  office  of  county  treasurer  the  information  must  sta 
showing  that  the  relator  is  entitled  to  the  office  of  which  he  cl 
be  unlawfully  deprived.     State  ex  rel.  v.  Stein,  13  Neb.  629. 

A  petition  which  shows  that  the  number  of  ballots  cast  for  p 
which  were  wrongfully  rejected  as  mutilated  ballots,  when  adde( 
number  of  ballots  counted  for  the  plaintiff,  only  make  a  tie 
the  plaintiff  and  the  defendant,  in  the  absence  of  an  allegation  1 
commissioners  did  not  determine  by  lot  which  should  be  ele< 
provided  in  section  63  of  the  election  law  of  1899  (Okla.), 
state  a  cause  of  action,  and  a  demurrer  directed  thereto  on  that 
should  be  sustained.     Roberson  v.  Hubler,  11  Okla.  297. 
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The  attorney  general  further  gives  the  court  to  understand 
and  be  informed  that,  at  the  time  said  election  was  held,  at 
the  time  said  canvass  was  made,  and  at  the  time  the  defendant 
entered  upon  the  discharge  of  the  duties  of  said  office,  the 
defendant  was  ineligible  to  be  elected  to  said  office,  and  is 
ineligible  to  hold  the  same,  for  the  reason  that  at  the  time 
said  election  was  held,  and  at  the  time  the  defendant  pre- 
tended to  qualify  as  such  county  commissioner,  and  at  the 
time  he  pretended  to  enter  upon  the  discharge  of  the  duties 
of  said  office,  the  defendant  was  the  duly-appointed  and  qual- 
ified city  clerk  of  the  city  of  W.  P.,  and  was  holding  said 
office  and  performing  the  duties  thereof,  the  said  city  then 
and  there  being  duly  incorporated  as  a  city  of  the  third 
class,  and  by  virtue  of  the  laws  of  the  State  of  Kansas. 

Wherefore  the  said  attorney  general  demands  judgment 
against  the  defendant,  C.  M.  P.,  that  he  be  ousted  from  said 
office,  and  that  the  plaintiff  have  and  recover  of  and  from  the 
defendant  its  costs  in  this  behalf  expended.* 

988.     ALLEGATIONS  IN  AN  INFORMATION  TO  OUST  A  FOREIGN 
CORPORATION. 

3.  The  said  defendant,  as  a  non-resident  corporation  of 
the  State  of  K.,  has  never  been  authorized  or  in  anywise  qual- 
ified to  engage  in  business  in  said  state  or  to  exercise  any  of 
its  corporate  powers  or  functions  therein,  and  has  never 
received  or  been  accorded  any  license  or  permission  from 
the  charter  board  of  said  state  authorizing  or  empowering  it 
to  transact  business  or  exercise  any  of  its  corporate  powers 
or  functions  in  said  state,  nor  has  the  secretary  of  said 
charter  board  ever  issued  to  it  a  certificate  setting  forth  that 

4  Form  in  State  ex  rel.  v.  Plymell,  46  Kan.  294. 

AUegrations  of  Information  to  test  the  right  to  the  office  of  mayor. 
State  ex  rel.  v.  Moores,  52  Neb.  770. 

Form  of  information  in  action  to  test  the  right  to  the  office  of  gov- 
ernor.    State  ex  rel.  v.  Boyd,  31  Neb.  682,  690. 

Form  of  petition  to  remove  a  person  from  the  office  of  county  com- 
missioner.    State  ex  rel.  v.  Scates,  43  Kan.  330. 

Form  of  petition  in  quo  warranto  to  oust  certain  persons  from  office. 
State  ex  rel.  v.  Addison,  76  Kan.  699. 
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any  application  by  it  to  said  board  to  transact  busi 
said  state  had  been  granted. 

4.  Notwithstanding  the  said  defendant  has  never  r 
license  or  permission  to  transact  business  in  said  S 
Kansas  or  exercise  its  corporate  functions  and  powers  1 
or  in  anywise  qualified  itself  to  engage  in  business 
state,  it  does  engage,  and  for  three  months  or  more  la 
has  engaged,  in  business  in  said  state  as  a  non-reside 
poration,  and  does  exercise,  and  during  the  said  time 
ercised,  its  corporate  powers  and  functions  in  said  sta 
therein,  in  the  county  of  M.  and  other  counties  in  sai( 
has  and  does  engage  in  the  business  of  buying  and 
land  and  of  making,  taking  and  assigning  leases  of  la: 
the  purpose  of  prospecting  on  and  developing  the  sa 
petroleum  oil  and  natural  gas,  and  does  prospect  for,  ( 
and  produce  petroleum  oil  and  natural  gas,  and  h 
does  lay  and  maintain  pipes  or  mains  for  the  transpc 
of  natural  gas,  and  does  purchase  and  has  purchas 
property  and  lines  of  mains  or  pipes  of  other  gas-prc 
and  gas-piping  and  transporting  corporations,  con 
and  persons,  and  has  and  does  purchase  said  gas  fr 
owners  of  gas-wells,  and  transports  said  gas  in  its  sai< 
or  mains  and  sells  the  same  to  consumers,  and  contrac 
other  corporations  and  with  companies  and  persons 
laying  of  pipes  or  mains  for  the  transportation  of 
gas,  and  in  divers  ways  and  manners  gives  out  and  p 
that  it  is  a  corporation  duly  and  legally  authorized  t< 
act  business  as  such  in  the  State  of  Kansas,  and  in 
ways  and  manners  does  exercise  the  business  and  fi 
of  a  corporation  engaged  in  the  business  of  producing 
porting  and  selling  natural  gas,  contrary  to  the  stal 
said  State  of  Kansas  made  and  provided.** 

B  Form  in  State  ex  rel.  v.  Kansas  Natural  Gas  Co.,  71  Kan.  1 
The  state  may  brlngr  an  action  of  qno  warranto  to  test  the 
of  a  corporate  org^anization  either  against  the  persons  who 
undertake  to  exercise  its  powers  and  franchises  or  against  the  < 
tion  itself  by  the  name  it  assumes;  and,  in  either  case  a  valid  i 
ing  judgment  of  nullity  may  be  rendered.  Gardner  v.  State, 
742. 
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989.     ANSWER  IN  AN  ACTION  TO  TEST  THE  RIGHT  TO  AX  OF- 
FICE. 

For  answer  to  the  petition  of  the  said  plaintiff,  defendant 
says: 

1.  Defendant  admits  that  at  the  general  election  held 

,  19. .,  in  the   commissioner's  district 

in  and  for  the  county  of  M.,  he  received  a  plurality  of  the 
votes  cast  in  said  district  for  the  oiBce  of  county  commis- 
sioner, and  further  admits  that  he  received  a  certificate  of 
election  as  said  commissioner  for  the  third  district  of  said 
county,  and  further  admits  that  he  entered  upon  the  dis- 
charge of  the  duties  of  said  oflSce  in  the  month  of , 

19 . . ,  and  has  ever  since  exercised  and  is  now  exercising  the 
powers,  duties  and  privileges  appertaining  to  said  office. 

2.  And  said  defendant,  for  a  second  defense  to  said  peti- 
tion, says  that  at  the  time  of  the  general  election  in  M. 

county,  Kansas,  held ,  19. .,  the  city  of 

was  pretending  to  have  been  organized,  and  was  acting  as 
a  duly-incorporated  city  of  the  third  class,  but  that,  as  a 

matter  of  fact,  the  city  of was  not  duly  incorporated 

as  a  city  of  the  third  class.  And  said  defendant  further 
admits  that,  at  the  time  of  said  general  election,  he  was 
appointed  and  acting  as  said  city  clerk  of  said  pretended 

city  of ,  K.,  and  had  qualified  as  said  clerk  before  said 

election.  But  this  defendant  denies  that  at  the  time  he  quali- 
fied as  county  commissioner,  and  at  the  time  he  entered  upon 
the  discharge  of  the  duties  of  his  office  as  said  commissioner, 
he  was  the  appointed  and  qualified  city  clerk  of  said  pre- 
tended city  of    And  this  defendant  further  says, 

that  subsequent  to  said  election  held  in  said  county  on  the 

The  question  of  whether  a  railroad  company  intends  in  good  faith  to 
carry  out  the  declared  objects-  of  its  organization  cannot  be  inquired 
into  in  quo  warranto  proceedings.     State  ex  rel.  v.  Martin,  51  Kan.  462. 

An  action  to  annul  the  charter  of  an  incorporated  city  on  the 
jrround  that  it  was  illegally  organized  must  be  brought  in  the  name  of 
the  state,  by  some  officer  authorized  to  represent  the  interests  of  the 
public,  as  the  attorney -general  or  the  county  attornej'.  State  ex  rel.  v. 
Shufford,  77  Kan.  263. 

Form  of  information  in  an  action  against  a  corporation  to  forfeit  its 
franchises.     State  ex  rel.  v.  Atchison  &  Neb.  Ry.  Co.,  24  Neb.  143,  148. 
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companies  above  named,  which  is  now  pending  and  unde- 
termined ;  that  it  was  upon  the  representation  and  statements 
of  the  said  S.  and  his  attorneys  that  the  attorney  general 
was  induced  to  bring  this  suit,  and  the  institution  thereof  is 
one  of  the  means  used  by  the  said  A.  T.  S.  to  hinder,  delay, 
annoy  and  oppress  this  defendant;  and  that  the  matters  in- 
volved in  this  suit  are  solely  matters  of  private  interest  be- 
tween this  defendant  and  the  said  A.  T.  S.,  and  not  of  a 
public  nature.  Defendant  therefore  asks  the  supreme  court 
to  dismiss  said  suit. 

Further  answering,  the  defendant  denies  that  it  has  as- 
sumed or  pretended  as  of  right  to  possess  or  use,  pursuant  to 
a  purchase,  the  franchise  of  the  E.  I.  Company;  denies  that 
it  is  now  unlawfully  exercising  or  in  any  manner  using  the 
powers,  privileges  or  franchises  of  the  said  E.  I.  Company; 
^  denies  that  it  has  attempted,  by  purchase  or  otherwise,  to 

I  succeed  to  the  franchises  authorized  by  law  to  be  exercised 

by  the  said  E.  I.  Company;  denies  that  it  is  usurping,  in- 
truding into,  or  is  unlawfully  holding  or  exercising  any 
franchise  whatever. 

And  further  answering,  defendant  says :  It  has  no  knowl- 
edge or  information  of  the  existence  of  a  corporation  named 
the  E.  I.  Company  or  that  any  such  company  ever  existed 
in  the  State  of  K.,  or  at  any  other  place.^ 

f  Form  in  State  ex  rel.  v.  Western  'Irrigating  Canal  Co.,  40  Kan.  96. 

Answer  of  respondent.    Cob.  Ann.  Stat.  Neb.  1911,  sec.  1712. 

The  respondent  mnst  answer  precisely  by  what  statutory  authority 
he  exercises  the  functions  of  an  office.  State  ex  rel.  Sabin  v.  Tillma, 
32  Neb.  789. 

An  answer  to  a  petition  in  quo  toarranto,  which  alleges  that  the  re- 
spondents are  holding  the  office  in  question  by  lawful  appointment, 
under  the  provisioiy  of  a  legislative  act,  and  which  sets  forth  the  facts 
in  relation  thereto,  is  sufficient  to  put  the  validity  of  such  act  in  issue. 
State  ex  rel.  v.  Nolan.  71  Neb.  136. 

An  allegation  in  an  answer  to  an  information  in  the  nature  of  a 
quo  warranto,  that  the  defendant  had  given  a  bond  "for  the  faithful 
performance  of  all  the  duties  required  by  law  of  him  in  consequence  of 
his  said  election  to  the  office"  in  question,  is  a  sufficient  allegation 
that  he  has  given  the  bond  required  by  law.  People  v.  McCallum,  1 
Neb.  182. 

Where  a  defendant,  in  an  action  of  quo  warranto  against  him,  admits 
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991.  DEMURRER  TO  PETITION. 

Now  come  the  defendants  in  the  above  entitled  eaus< 
file  this  their  joint  and  several  demurrer,  to  the  inform 
filed  in  said  cause  for  the  reasons. 

1.  Because  said  petition  does  not,  nor  does  either  o 
alleged  causes  of  action  therein,  state  facts  sufficient  tc 
stitute  a  cause  of  action  in  favor  of  said  plaintiff  and  a^ 
said  defendants,  or  either  of  them. 

2.  Because  said  petition  shows  upon  its  face  that 
plaintiff  has  no  legal  capacity  to  sue  on  the  alleged  s( 
cause  of  action  stated  in  said  petition. 

3.  Because  said  petition  shows  upon  its  face  that 
is  a  defect  of  parties  plaintiff,  in  this,  that  said  acti 
not  brought  or  prosecuted  by  the  C.  L.  S.  Company 
tioned  in  said  petition,  the  real  party  in  interest. 

4.  Because  said  petition  shows  upon  its  face  that  se 
alleged  •  causes  of  action  are  improperly  joined  therei 
this:     (Set  out  how  misjoinder  exists.)* 

992.  MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS. 
Comes  now  the  State  of  K.  plaintiff  herein  by  F.  i 

its  attorney  general,  and  moves  the  court  for  judgmei 
prayed  for  in  its  petition  herein  filed  notwithstanding 
answer  of  said  defendant  for  the  reason  that  said  ar 
does  not  state  facts  sufficient  to  constitute  a  defense;  or 
any  issue  to  be  tried  in  said  action.® 

in  his  answer  that  upon  the  face  of  the  election  returns  the  ph 
was  elected  to  the  office  in  dispute,  but  alleges  that  the  returns  s 
not  control,  because  plaintiff  obtained  his  election  by  fraud  and  i 
votes  yet,  if  the  defendant,  having  by  the  pleadings  the  burden  ( 
issue,  fails  to  produce  any  testimony  supporting  his  answer,  judj 
will  be  rendered  for  the  plaintiff  upon  the  pleadings.  Brown  v.  Je 
42  Kan.  605. 

A  Jnry  trial  is  not  demandable  as  a  matter  of  rigrht  in  a  procc 
in  quo  warranto.     Wheeler  v.  Caldwell,  68  Kan.  776. 

Form  of  answer  to  petition  to  oust  the  defendant  from  exercisic 
duties  of  the  circuit  judge.     State  ex  rel.  v.  Hutchins,  79  Kan.  191 

8  SusUined  in  State  ex  rel.  v.  Shufford,  77  Kan.  263,  265. 

?  Form  in  State  ex  rel.  v.  Hutchins,  79  Kan.  191. 
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1011.  Motion  to  strike  out 

1012.  To  strike  out  amende 

action. 

1013.  To  strike  out  parts  o 

1014.  To  strike  out  pleadii 

matter. 

1015.  Motion  to  elect. 

1016.  Application  for  chan| 

tial  trial  cannot  be 

1017.  Application  for  chan 

judge. 

1018.  Motion  for  order  for 
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1019.  Notice  of  motion  for  subpoena  dMcea  tecum. 

1020.  Motion  for  order  for  subpcena  duces  tecum  to  the  defendai 

paper  in  its  possession. 

1021.  Notice  of  motion  for  subpoena  duces  tecum  for  defendant. 

1022.  Demand  for  copies  of  instrument  in  the  possession  of  a< 

party. 

1023.  Demand  upon  plaintiff  for  permission  to  inspect  and  copy 

and  papers. 

1024.  Motion  for  order  to  inspect  and  copy  papers,  etc. 

1025.  Notice  of  motion  to  inspect  and  copy  papers,  etc. 

1026.  Motion  for  order  to  produce  books,  papers,  etc. 

1027.  Motion  to  suppress  a  deposition. 

1028.  Same — Another  form. 

1029.  To  set  aside  the  dismissal  of  an  action  for  want  of  prosecut 

1030.  Motion  to  vacate  and  set  aside  a  judgment. 

1031.  Motion  to  set  aside  a  judgment  on  the  ground  that  no  | 

service  was  had. 

1032.  Motion  to  open  a  judgment  obtained  by  default  where  the 

was  served  by  publication. 

1033.  Notice  of  presenting  motion  to  open  judgment  by  default. 

1034.  Motion  and  affidavit  to  open  a  decree  entered  on  constr 

service. 

1035.  Motion  to  set  aside  a  judgment  by  default. 

1036.  Motion  to  set  aside  default. 

1037.  Motion  to  vacate  revivor  of  judgment. 

1038.  Motion  for  new  trial. 

1039.  Application  for  new  trial  on  ground  of  newly  discovered  evi 

1040.  Motion  for  citation. 

1041.  Motion  to  quash  summons. 

1042.  Motion  to  quash  execution. 

1043.  Motion  to  set  aside  a  sheriff's  sale  and  quash  execution. 

1044.  Motion  to  set  aside  a  confirmation  of  sale  of  real  estate 

by  virtue  of  a  decree  of  foreclosure. 

1045.  Objection  to  confirmance  of  sheriff's  sale  of  real  estate 

execution. 

1046.  Motion  to  set  aside  an  order  sustaining  defendant's  moti 

set  aside  a  sale,  etc. 

1047.  Motion  to  dissolve  restraining  order. 

1048.  Motion  to  set  aside  restraining  order. 

1049.  Motion  for  order  of  amercement  against  a  sheriff. 

1050.  Same — Another  form. 

1051.  Motion  for  judgment  on  the  pleadings. 

1052.  Same — Another  form. 

1053.  Motion  for  judgment  non  obstante  veredicto. 

1054.  Motion  for  judgment  on  special  findings  of  the  jury. 

1055.  Motion  to  retax  costs. 

1056.  Motion  to  quash  panel  of  petit  jurors. 

1057.  Motion  to  be  made  a  party  defendant  in  ejectment  suit. 
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1068.  Motion  for  security  for  costs. 

i059.  Motion  to  amend  record. 

1060.  Notice  of  lis  pendens  (Nebraska). 

1061.  Notice  of  lis  pendens  in  case  of  foreclosure  of.  mortga^*;   (Ne- 

braska ) . 

998.     PETITION  FOR  APPOINTMENT  OF  NEXT  FRIENT)  OF  IN- 
FANT UNDER  THE  AGE  OF  FOURTEEN  YEARS. 

State  of  


County  of , 

To  the   court  within  and  for  the  county  of 

State  of  

Your  petitioner  C.  D.  respectfully  represents:  That  he 
is  the  father  (or  a  relative  or  friend)  of  S.  L.^  an  infant 

under  the  age  of  fourteen  years,  namely  of  the  age  of 

years,  that  said  infant  resides  with  your  petitioner  at , 

in  the  county  of ,  State  of 

Your  petitioner  further  represents  that  said  infant  desires 
to  commence  and  prosecute  a  suit  against  E.  F.  for  the  sum 

of dollars  on  account  of  (set  out  general  nature  of 

suit,  as  injuries  received  by  said  infant  on  the day  of 

,  19. .,  resulting  from  said  infant  falling  into  a  ditch 

or  drain  constructed  in  a  careless  or  negligent  manner  and 
suffered  to  remain  in  a  dangerous  condition  by  said  E.  P., 
etc.),  that  said  infant  has  no  legally  constituted  guardian  or 
curator,  and  intends  to  institute  said  suit  in  this  court. 

Your  petitioner  hereby  consents  to  serve  as  the  next  friend 
of  said  infant  for  the  purpose  aforesaid  and  agrees  to  be  re- 
sponsible for  the  costs  of  said  suit. 

Wherefore  your  petitioner  prays  that  he  may  be  appointed 
as  the  next  friend  of  said  infant  for  the  purpose  of  institut- 
ing and  prosecuting  said  suit  on  behalf  of  said  infant  in  this 
court.  C.  D. 

(Date.) 

In  the   court  within  and  for  the  county  of   , 

State  of  

Before  me,   ,  clerk  of  the   court  of   , 

(or  judge,  etc.),  appeared  C.  D.  and  acknowledged 

that  he  executed  the  above  written  consent  to  serve  as  the 
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next  friend  of  S.  L.,  an  infant,  in  a  suit  of  said  infant  ag 
E.  F.  to  be  instituted  in  this  court. 


Clerk  (or  judge)  of Coui 

994.  NOTICE   OF   APPLICATION   OF  APPOINTMENT   OF   1^ 

FRIEND. 

To  L.  D.,  with  whom  S.  L.,  an  infant,  resides: 

You  are  hereby  notified  that  I,  C.  D.,  the  father  of  S 
an  infant  under  the  age  of  fourteen  years  who  resides 

you,  shall  make  application  to  the court,  within 

for  the  county  of    ,    ,  on  the   da 

,  19. .,  at  the  hour  of m.  or  as  soon  tl 

after  as  I  can  be  heard,  for  an  order  for  my  appointmei 
next  friend  to  said  infant,  to  institute  and  prosecute  a 
in  behalf  of  said  infant  against  E.  P.  for  the  sum  of  . . 
dollars  on  account  of  (as  in  preceding  form). 

(Date.)  C. 

995.  PETITION  FOR  THE  APPOINTMENT  OF  NEXT  FRIEN] 

INFANT  OF  THE  AGE  OF  FOURTEEN  YEARS. 

State  of ,        1 

>ss 
County  of ,     J 

To  the court  within  and  for  the  county  of  . . 

State  of  

Your  petitioner,  S.  L.,  respectfully  represents  that  1 
an  infant  of  the  age  of  fourteen  years  and  under  the  a] 

twenty-one  years,  namely,  of  the  age  of  years ; 

he  has  a  good  and  meritorious  cause  of  action  against  I 
and  desires  to  commence  and  prosecute  a  suit  on  ace 

thereof  in  this  court  for  the  sum  of dollars,  said  < 

of  action  arising  as  follows:  (the  general  nature  of  the 
may  be  stated  briefly). 

Your  petitioner  further  represents  that  he  has  no  le 
constituted  guardian  or  curator,  authorized  to  institute 
prosecute  said  suit  in  his  behalf;  that  A.  B.  is  willing 
has  consented  in  writing  to  act  as  next  friend  for  bin 

1  Statutory  provision.  Comp.  Laws  Okla.  1909,  sec.  5566;  Cob. 
SUt.  Neb.  1911,  sec.  1036;  Gen.  Stat.  Kan.  1909,  sec.  5626. 
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the  above  entitled  suit  for  the  reason  that  this  court  has 
acquired  no  jurisdiction  whatever  over  the  person  of  de- 
fendant, and,  therefore,  has  no  legal  power  to  proceed  with 
the  trial  hereof,  because  A.  B.,  the  justice  of  the  peace  who 
assumed  jurisdiction  of  said  suit  and  proceeded  to  trial  and 
rendered  judgment  therein^  and  from  which  void  judgment 
the  appeal  herein  was  taken,  acquired  no  jurisdiction  what- 
ever over  the  person  of  defendant,  since  the  service  of  the 
summons  therein  on  defendant,  as  appears  on  the  face  of 
the  return  of  the  constable,  is  insufficient  in  law  and  not  in 
compliance  with  the  statute  in  such  case  made  and  provided, 
in  this,  namely  (set  out  specifically  the  defective  service  and 
show  wherein  the  statute  is  not  observed). 

999.  MOTION  FOR  CONTINUANCE. 

Now  comes  A.  B.,  the  plaintiff  herein,  and  moves  the  court 
to  grant  him  a  continuance  of  the  above  entitled  cause  until 
the  next  term  of  this  court  for  the  reason  that  (set  out 
reason). 

(Affidavit.) 

1000.  MOTION  FOR  CONTINUANCE  FOR  ABSENCE  OF  WITNESS. 
R.  S.  B.,  being  first  duly  sworn,. on  oath  states  that  he  is 

the  attorney  for  the  defendant  above  named.  Affiant  fur- 
ther states  that  said  defendant  is  a  corporation  organized 

under  the  laws  of  the  State  of and  doing  business  in 

the  city  of   ,  G.  county,  in  said  state,  said  business 

being  the  manufacturing  of  tiling,  sewer  pipes,  brick,  etc.; 
that  said  defendant  cannot  safely  proceed  to  trial  in  the 
above  entitled  cause  at  the  present  term  of  court  on  account 
of  the  absence  of  one  C.  H.,  a  material  and  important  wit- 
ness on  the  part  of  the  said  defendant,  and  that  said  witness 
is  now  a  resident  of  the  State  of  C,  the  exact  place  in  C. 
where  said  witness  is  residing  being  unknown  to  affiant,  al- 
though he  has  made  diligent  inquiries  in  the  endeavor  to 
find  out  the  post  office  address  of  said  C.  H.,  as  have  also  the 
officers  of  said  defendant;  that  said  C.  H.  formerly  resided 
in  the  city  of  B.,  G.  county,  Nebraska,  but  left  for  C.  before 
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the  commencement  of  this  action.  That  the  said  defendant 
expects  to  prove  by  the  said  C.  H.  (who  is  the  pressman 
referred  to  in  plaintiff's  petition)  (here  set  out  facts  witness 
will  testify  to). 

That  he  knows  of  no  other  person  or  persons  by 
whom  the  above  stated  facts  .can  be  proven;  and  afSant 
further  states  that  when  he  was  employed  as  attorney  for 
the  defendant,  he  supposed  that  the  present  pressman  at 
defendant's  works  was  the  one  who  was  working  there  when 
plaintiff  was  injured,  and  that  it  was  only  a  short  time 
ago,  and  since  the  commencement  of  this  term  of  court,  or 
immediately  prior  thereto,  that  he  discovered  otherwise ;  that 
this  affiant  and  the  officers  of  said  defendant  have  used  due 
diligence,  by  making  every  inquiry  possible  to  find  the  where- 
abouts of  said  C.  H.',  and  have  asked  all  of  those  who  would 
be  likely  to  know  here  what  his  post  office  address  is,  but 
could  get  no  further  information  than  that  he  was  in  C. 

Affiant  further  says  that  he  expects  to  procure  the  testi- 
mony of  said  C.  H.  at  the  next  term  of  this  court;  that  it 
would  be  dangerous  for  defendant  to  proceed  to  trial  in  said 
action  without  the  testimony  of  said  witness,  and  affiant 
further  says  that  this  application  for  continuance  is  not 
made  for  delay,  but  that  justice  may  be  done.* 

*  Form  in  Beatrice  Sewer  Pipe  Co.  v.  Erwin,  30  Neb.  86. 

Xotion  on  ground  of  absent  witness  must  state  where  witness  re- 
sides,  if  known,  the  probability  of  procuring  his  testimony  within  a 
reasonable  time,  that  the  facts  which  affiant  believes  said  witness  will 
prove  are  believed  to  be  true.  St.  Louis  &  S.  F.  Ry.  Co.  v.  Cox,  26 
Okla.  331. 

Xnst  clearly  state  the  facts  which  applicant  expects  to  prove  by  the 
absent  witness,  and  the  materiality  of  such  facts  must  be  made  to 
appear  from  the  application,  and  it  must  state  that  the  applicant  be- 
lieves the  facts  to  which  the  absent  witness  will  testify  are  true.  Ter- 
rapin V.  Barker,  26  Okla.  93. 

Affidavit  supporting  a  motion  for  continuance  on  account  of  the 
absence  of  a  material  witness  must  show  that  the  party  has  been  suffi- 
ciently diligent  in  his  efforts  to  obtain  the  witness.  It  must  set  forth 
specific  acts  of  diligence,  such  as  search  and  inquiry.  It  is  not  enough 
that  the  party  alleges  that  he  made  diligent  inquiry,  without  stating 
how,  where,  and  of  whom  he  inquired.     Struthers  v.  Fuller,  45  Kan. 
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1001.  MOTION  TO  QUASH  RETURN  OF  SERVICE— SPECIA 

PEARANCE. 

The  defendant  appearing  specially  and  only  for  the 
poses  of  this  motion  and  for  no  other  purpose,  move 
court  to  quash  and  set  aside  the  service  of  the  writ  on 
defendant,  and  the  return  thereof,  for  the  reason  tl 
shows  upon-  its  face  that  it  is  null  and  void,  and  not  in 
pliance  with  the  statutes  of  this  state,  relative  thereto 
for  the  reason  that  this  court  has  no  jurisdiction  ove 
person  of  said  defendant: 

1002.  MOTION  TO  QUASH  RETURN  OF  SERVICE. 

Now  comes  A.  B.,  the  defendant  herein,  and  appearin 

735;  Kilmer  v.  St.  L.  Ft.  S.  A  W.  Ry.  Co.,  37  Kan.  84;  Payne  v. 
National  Bank,  16  Kan.  147. 

The  facts  oonfltituting  the  dne  diligenoe  must  be  set  forth.  C 
field  V.  Martin,  27  Okla.  764. 

Applloation  on  the  ground  of  the  absence  of  testimony  mnst 
what  the  absent  testimony  is,  that  the  opposite  party  may,  if  he 
prevent  a  continuance  by  consenting  to  the  admission  of  such  test! 
Brown  v.  Johnson,  14  Kan.  290. 

It  shonld  give  the  names  of  absent  parties  whose  testimon 
desired,  and  the  nature  of  their  testimony.     Life  Ins.  Clearing 
Altachuler,  53  Neb.  481. 

Affidavit  must  show  the  materiality  of  the  testimony  of  the 
witness.     Lomax  v.  Holbine,  65  Neb.  270. 

Affidavit  mnst  set  ont  the  facts  and  ciroumstanoes  to  whi( 
absent  witness  will  testify,  and  must  show  that  there  are  no 
available  witnesses  by  whom  the  facts  known  by  the  absent  witne 
be  proved.     Diedrichs  v.  Diedrichs,  68  Neb.  534. 

Xotion  and  the  affidavit  mnst  show  that  if  a  continuance  was  gi 
the  evidence  of  the  absent  witness  or  his  personal  attendance  coi 
would  be  obtained.     McClelland  v.  Scroggin,  48  Neb.  141. 

Where  an  affidavit  is  based  npon  Information  derived  from  c 
it  should  give  their  names  and  whereabouts,  and  also  sufficient 
for  not  procuring  their  own  affidavits  to  the  facts  communicated, 
should  be  done  if  possible.     Comstock  v.  State,  14  Neb.  205. 

The  statement  of  facts  in  an  affidavit  should  be  speciflo  of  acta 
or  of  excuses  for  not  doing  them,  and  given  with  such  particv 
that  an  indictment  for  perjury  would  lie-  in  case  of  its  being 
Ingalls  V.  Noble,  14  Neb.  272. 

Xotion  on  gronnd  of  loss  of  deposition  taken  in  the  case,  mr 
out  the  testimony  contained  in  the  deposition.  Felton  v.  Moffe 
Neb.  582. 
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1007.    TO  MAKE  PLEADING  FOR  KILLING  STOCK  BY  RAILROAD 
MORE  DEFINITE  AND  CERTAIN   (concluding  paragraph). 

Therefore,  the  premises  considered,  defendant  prays  the 
court  to  require  the  plaintiff  to  make  his  complaint  more 
definite  and  certain  in  this:  That  said  plaintiff  shall  allege 
the  specific  day  on  which  the  injury  is  claimed  to  have  oc- 
curred, and  the  course  and  character  of  the  train,  the  hour 
of  the  day,  and  the  particular  point  on  the  track,  or  else  that 
plaintiff  be  required  to  give  the  number  of  the  train  by  which 
defendant  effects  its  operation;  and  if  the  plaintiff  fails  to 
make  his  complaint  more  specific  in  this  relation,  defendant 
moves  the  court  to  dismiss  the  same.' 

8  indeiniteneM  of  a  pleading  it  not  ground  for  demurrer,  but  is 

reached  by  motion  to  make  more  definite  and  certain.  Stewart  v.  Bole, 
61  Neb.  193;  Armstrong,  Byrd  &  Co.  v.  Crump,  25  Okla.  452. 

Formal  defects  of  a  pleading  must  be  raised  by  motion  asking  a 
more  definite  and  specific  statement.  Grant  v.  Commercial  Nat.  Bank, 
67  Neb.  219. 

Xotion  should  state  In  what  particular  the  pleading  is  not  suffi- 
ciently definite  and  certain.     Gilmore  v.  Norton,  10  Kan.  369. 

Objections  by  a  motion  to  require  a  pleading  to  be  made  more  definite 
and  certain,  should  specifically  point  out  the  alleged  defects;  and  a 
motion  to  require  "the  plaintiff  to  make  the  allegations  in  his  petition 
more  specific  and  certain,"  without  further  particularity  is 'too  general. 
Fischer  v.  Coons,  26  Neb.  400. 

Objection  to  statement  of  faets  constituting  a  cause  of  action  as  a 
matter  of  information  and  belief  should  be  made  by  motion.  Myers  v. 
Bealer,  30  Neb.  280. 

Sustaining  or  refusing  motion  to  make  more  definite  and  certain 
is  largely  in  the  discretion  of  the  trial  court.  Combs  v.  Thompson,  68 
Kan.  277. 

But  when  the  allegations  of  a  petition  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  the  charge  is  not  apparent,  it  is  error  for 
the  court  to  overrule  a  motion  of  defendant  to  require  the  pleading  to 
be  amended,  if  the  defendant  is  likely  to  be  embarrassed  in  his  defense 
by  reason  of  the  character  of  such  allegations.  Water-Power  Co.  v. 
McMurray,  24  Kan.  46. 

Where  it  cannot  be  determined  whether  or  not  there  is  a  misjoinder 
of  causes  of  action,  by  reason  two  causes  of  action  being  imperfectly 
stated  in  the  complaint  the  remedy  is  by  motion  to  make  more  definite 
and  certain.     Choctaw,  O.  &  G.  R.  Co.  v.  Burgess,  21  Okla.  653. 

Xotion  should  be  made  before  ease  is  called  for  trial.  St.  Louis, 
S.  F.  Ry.  Co.  V.  Snaveley,  47  Kan.  637. 
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1008.  TO  MAKE  PLEADING  IN  ACTION  FOR  CONVERSE 

LOGS  MORE  DEFINITE  AND  CERTAIN. 

Now  comes  defendant  herein  and  moves  the  court 
quire  the  plaintiffs  to  make  their  complaint  more  specif 
certain  by  stating  the  time  when,  and  place  where,  ai 
manner  in  which  the  logs  alleged  to  have  been  converl 
defendant  were  so  converted,  for  the  reason  (set  out). 

1009.  TO  MAKE  PETITION  MORE  DEFINITE  AND  CERT^ 

ACTION  ON  ACCOUNT  WHERE  ITEMS  ARE  NOT  1 
FIED. 

Now  comes  the  defendant  and  shows  to  the  court  th 
statements  of  the  cause  of  action  in  plaintiff's  petitioj 
herein  are  so  indefinite  and  uncertain  that  the  precise  : 
of  the  charge  is  not  apparent,  in  the  following  parti 
to- wit:  (specify  in  detail  the  particulars  wherein  the  p 
fails  to  properly  specify). 

That  by  reason  of  the  indefiniteness  and  uncertaii 
said  petition  as  aforesaid,  this  defendant  is  in  ignora 
to  matters  upon  which  he  is  called  to  defend  in  this 
that  by  reason  thereof  he  is  unable  to  make  satisfacto 
swer  to  said  petition  or  to  have  any  idea  as  to  what  ev 
he  will  be  called  to  meet  at  a  trial  of  the  cause  made  I 
petition. 

Wherefore  he  prays  the  court  for  a  rule  on  the  p] 
herein  requiring  him  to  make  his  said  petition  more  d 
and  certain  in  the  respects  herein  above  pointed  out. 

1010.  TO  MAKE  PLEADING  MORE  DEFINITE  AND  CERT.' 

ACTION    FOR    WORK    AND    LABOR    AND    MATE 
WHICH  FAILS  TO  SPECIFY  ITEMS. 

Now  comes  the  defendant  in  the  above  entitled  caui 
moves  the  court  to  require  the  plaintiff  herein  to  me 
petition  more  definite  and  certain,  and  file  therewith 
of  particulars  of  the  work  and  labor  alleged  to  hav 
done  and  performed  and  of  the  materials  alleged  t( 
been  furnished  by  the  plaintiff  for  defendant,  togethe 
the  dates  and  items  thereof  for  the  following  reasons 
there  is  not  set  forth  in  said  petition  the  number  of 
work  and  labor  performed  by  plaintiff,  nor  what  ms 
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were  furnished  by  plaintiff,  but  merely  a  lumping  charge 
for  work  and  labor  done,  which  work  and  labor  should  be 
itemized  by  plaintiff,  because  the  defendant  is  entitled  in 
making  its  defense  to  said  petition  to  know  the  items  of 
labor  and  materials  which  plaintiff  alleges  in  his  petition  to 
have  done  and  furnished  for  defendant. 

1011.  MOTION  TO  STRIKE  OUT  IRRELEVANT  OR  REDUNDANT 

MATTER. 

Now  comes  the  defendant  in  the  above  entitled  cause  and 
moves  the  court  to  strike  from  the  complaint  (or  petition) 
of  plaintiff  filed  herein  the  paragraph  (or  sentence  or  phrase) 
as  follows:  (insert  in  full,  or  clearly  designate  parts  to  be 
stricken  out) ;  for  the  reason  that  said  matter  is  irrelevant 
to  any  issue  in  this  case,  because  (state  why  such  matter  is 
irrelevant  or  redundant).® 

1012.  TO   STRIKE   OUT  AMENDED  PETITION   ON  GROUND   OF 

CHANGE  OF  CAUSE  OF  ACTION. 

Now  comes  the  defendant  in  the  above  entitled  cause,  and 
moves  the  court  to  strike  out  plaintiff's  amended  petition 
filed  herein  for  the  following  reasons: 

1.  Because  the  same  sets  up  a  cause  of  action  not  em- 
braced in  the  original  petition  and  is  a  departure  from  the 
original  cause  of  action,  in  this,  that  the  said  original  peti- 
tion was  based  upon  the  alleged  negligence  of  the  engineer, 

9  Eedundant  or  irreleyant  matters  inserted  in  any  pleading,  may  be 
stricken  out  on  motion  of  the  party  prejudiced  thereby.  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Marks,  11  Okla.  82. 

Irrelevant  and  redundant  matter,  if  struck  out  of  a  pleading,  must 
be  at  the  instance  of  the  party  who  might  be  prejudiced  thereby,  and 
on  motion  made  at  the  first  opportunity,  or  he  will  be  deemed  to  have 
waived  the  right,  and  it  is  too  late,  after  reply  filed,  to  mov€  to  strike 
from  the  answer.     Savage  v.  Challiss,  4  Kan.  273. 

Where  certain  words  in  a  petition  are  immaterial  and  redundant,  the 
court  has  a  discretion  to  permit  them  to  remain  in  the  petition,  or  to 
order  them  to  be  stricken  out.     Smythe  v.  Parsons,  37  Kan.  79. 

A  motion  to  strike  ont  portions  of  a  pleading  should  designate  with 
particularity  the  averments  which  it  attacks.  Stuht  v.  Sweesy,  48  Neb. 
767. 

The  remedy  for  argumentativeness  in  a  pleading  is  by  motion,  and 
not  by  demurrer.    Missouri  P.  R.  Co.  v.  Hemingway,  63  Neb.  610. 
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1015.  MOnON  TO  ELECT. 
Now  comes  C.  D.,  defendant  herein,  and  shows  to  the  court 

that  plaintiff's  petition  filed  herein  unites  in  the count 

thereof  two  separate  and  distinct  causes  of  action,  in  this, 
namely — 
or, 

the count  thereof  unites  two  inconsistent  causes  of 

action,  in  this,  namely — 
or, 

that  the and  ...;..  counts  thereof  are  inconsistent, 

in  this,  namely — 

Wherefore  defendant  moves  the  court  that  plaintiff  be 
required  to  elect  on  which  count  (or  cause  of  action)  he  will 
proceed  to  trial." 

1016.  APPLICATION  FOR  CHANGE  OF  VENUE  ON  GROUND 
THAT  FAIR  AND  IMPARTIAL  TRIAL  CANNOT  BE  HAD 
IN  COUNTY. 

Now  comes  the  plaintiff  (or  defendant)  in  this  cause  and 
prays  the  court  to  grant  him  a  change  of  venue  herein,  be- 
cause plaintiff  (or  defendant)   cannot  have  a  fair  and  im- 

h  partial  trial  in county,  where  this  suit  is  now  pend- 

I'  ing  for  the  following  reasons:  (here  set  out  specifically  the 

^  facts  upon  which  the  applicant  relies  as  to  why  he  cannot 

t  have  a  fair  and  impartial  trial). 

^  Wherefore  plaintiff  (or  defendant)   prays  that  a  change 

'^'  of  venue  may  be  granted  to  some  other  county  where  the 

I  conditions  as  hereinbefore  set  out  do  not  exist. 

^  (Affidavit.)" 

1017.  APPLICATION    FOR    CHANGE    OF   VENUE    BECAUSE    OF 
^  DISQUALIFICATION  OF  JUDGE. 

Now  comes  plaintiff  (or  defendant)  in  the  above  entitled 

11  The  principle  of  election  of  remedies  can  be  applied  only  where 
there  are  two  or  more  co-existing  remedies,  and  these  must  be  so  in- 
consistent that  a  party  cannot  logically  choose  one  without  renouncing 
all  others.  City  of  Omaha  v.  Redick,  61  Neb.  163;  State  v.  Bank  of 
Commerce  of  Grand  Island,  61  Neb.  22. 

iz  Statutory  provisions  for  change  of  venue.  Comp.  Laws  of  Okla. 
1909,  sec.  5590;  Gen.  Stat,  of  Kan.  1909,  sec.  5650;  Cob.  Ann.  Stat. 
Neb.  1911,  sec.  1060. 
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cause  and  prays  the  court  to  grant  him  a  change  of  venr 
because: 

1.  The  judge  of  the  court  herein  is  interested  in  the  lit 
gation,  in  this  that  he  is  owner  of  a  part  interest  in  the  Ian 
in  litigation  in  this  suit  (or  set  out  any  other  way  in  whic 
the  judge  may  be  interested  in  the  cause  of  action),  or, 

2.  That  the  judge  before  whom  this  case  is  pending  ht 
been  of  counsel  in  the  case  and  that  prior  to  his  election  1 
the  office  of  judge  he  was  attorney  for  plaintiff  (or  defen< 
ant) ;  or 

3.  Because  the  judge  before  whom  this  case  is  pendii 
is  related  to  the  plaintiff  (or  defendant)  in  this  that  he  is 
brother  of  plaintiff  (or  defendant)  (or  state  the  relatioi 
ship) ;  or, 

4.  State  any  other  ground  upon  which  the  judge  may  I 
disqualified  to  sit  in  the  trial  of  the  case. 

(Affidavit.) 

IMS.    MOTION  FOR  ORDER  FOR  SUBPCENA  DUCES  TECUM. 

Comes  now  the  plaintiff  in  the  above  entitled  cause  an 
shows  to  the  court  that  it  is  necessary  for  the  trial  of  tl 
above  entitled  cause  on  his  part  to  have  for  the  purpose  c 
using  as  evidence  certain  (here  set  out  and  describe  pa 
ticularly  books,  papers  or  other  documents  desired)  whic 
are  in  the  possession  and  under  the  control  of 

Plaintiff  states  that  he  has  no  way  of  obtaining  said  ev 
dence  for  use  in  this  cause  without  a  subpcsna  duces  tecw 

directing  and  commanding  said to  produce  and  ha^ 

in  court  on  the  trial  of  said  cause  the  papers  hereinbefoi 
described. 

Wherefore  plaintiff  prays  an  order  of  court  for  a  sm 

poena  duces  tecum  directed  to  said commanding  hi] 

to  have  and  produce  in  said  court  on  the   day  < 

,  19. .,  all  of  the  books,  papers  and  documents  hereii 

before  described. 

1019.    NOTICE  OF  MOTION  FOR  SUBPCENA  DUCES  TECUM, 
To  the  above  named  defendant  or  its  attorney  of  record : 

Take  notice  that  on  the   day  of   ,  19..,  i 
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the  hour  of   o'clock   ..  m.  or  as  soon  thereafter  as 

counsel  can  be  heard  a  petition  will  be  presented  in  said 
court  asking  for  a  subpcena  duces  tecum  to  be  issued  to 

directing  said   to  have  and  produce  in  said 

court  on  the day  of ,  19. .,  the  books,  papers 

and  documents  in  said  motion  particularly  described,  a  copy 
of  which  is  hereto  attached. 

1020.     MOTION  FOR  ORDER  FOR  SUBPCENA  DVCES  TECUM  TO 
THE  DEFENDANT  FOR  PAPER  IN  ITS  POSSESSION. 

Come  now  the  plaintiff  in  the  above  entitled  cause,  and 
shows  to  the  court  that  it  is  necessary  for  the  trial  of  the 
above  entitled  cause  on  his  part  to  have,  for  the  purpose  of 
using  as  evidence,  a  certain  receipt  or  release  now  in  posses- 
sion of  the  S.  L.  T.  Co.,  defendant,  and  signed  by  U.  A.  for 

the  sum  of dollars,  and  given  for  money  actually  paid 

by  the  S.  L.  T.  Co.  to  said  U.  A.  in  settlement  and  compro- 
mise by  her  of  her  suit,  brought  by  her  against  the  S.  L.  T. 
Co.;  the  suit  brought  in  favor  of  said  U.  A.  against  S.  L. 

T.  Co.  was  brought  to  the term,  19. .,  of  said  court, 

for  the  recovery  of dollars  damages,  for  alleged  per- 
sonal injuries. 

That  plaintiff  has  applied  to  the  counsel  of  the  S.  L.  T. 
Co.  for  said  receipt  or  release,  or  a  copy  thereof,  and  the 
same  has  not  been  furnished  plaintiflF,  and  that  plaintiff  has 
no  way  of  obtaining  the  same  without  a  subpoena  duces  tecum, 
directing  and  commanding  said  defendant  to  produce  and 
have  in  court  on  the  trial  of  said  case,  said  release  or  re- 
ceipt; that  said  release  was  dated  on  or  about  the   

day  of ,  19... 

Wherefore  your  petitioner  prays  an  order  of  court  for  a 
subpoena  duces  tecum,  directed  to  said  S.  L.  T.  Co.  and  W. 
P.,  General  Claim  Agent  of  said  company,  commanding  them 

to  produce  and  have  in  said  court  on , , , 

19 . . ,  said  receipt  or  release.^* 

13  Plaintiff  may  compel  the  defendant  by  subpoena  duces  tecnm  to 
bring  in  papers  and  documents  in  his  possession.  Harsh  v.  Davis,  33 
Kan.  326. 

Subpoena  duces  tecum.  Comp.  Laws  Okla.  1909,  sec.  5844 ;  Cob.  Ann. 
Stat.  Neb.  1911,  sec.  1336;  Gen.  Stat.  Kan.  1909,  sec.  5917. 
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and  take  a  copy  of  the  following  described  books,  papers  and 
documents  in  your  possession  or  under  your  control  which 
contain  evidence  relating  to  the  merits  of  the  action  pend- 
ing between  the  plaintiff  and  defendant  herein;  that  the 
books,  papers  and  documents  which  the  defendant  desires 
to  inspect  and  take  copies  of  are  more  particularly  described 
as  follows:  (here  designate  particularly  books,  papers  and 
documents  desired). 

You  are  further  notified  that  if  permission  to  inspect  and 
take  copies  of  the  books,  papers  and  documents  hereinbefore 
described  is  not  given  within  four  days  from  the  date  of 
this  notice  that  application  will  be  made  to  the  judge  of  the 
court  in  which  this  cause  is  pending  praying  for  an  order 
by  said  court  allowing  said  inspection  and  copy  of  the  books 
hereinbefore  referred  to.*** 

1094.     MOTION  FOR  ORDER  TO   INSPECT  AND  COPY  PAPERS, 
ETC. 

Now  comes  C.  D.,  defendant  herein,  and  moves  the  court 
to  grant  an  order  upon  E.  P.,  plaintiff  herein,  to  permit  this 
defendant  to  inspect  (designate  papers)  and  take  copies 
thereof,  which  (designate  papers),  as  defendant  is  informed 
and  believes,  are  now  in  the  possession,  or  under  the  control 
of  the  plaintiff  and  not  of  the  defendant ;  that  the  defendant 
is  advised  by  his  counsel,  and  verily  believes  that  an  inspec- 
tion and  copies  of  said  (designate  papers)  are  necessary  to 
enable  defendant  to  draft  his  answer  in  this  cause  (or  neces- 
sary to  prepare  his  case  for  trial)  and  that  he  cannot  pro- 
ceed to  trial  safely  without  such  inspection  and  copies. 

Defendant  further  says  that  said  (designate  papers)  con- 
tain evidence  relating  to  his  defense  herein  and  that  inspec- 
tion and  copies  are  rendered  necessary  because  of  the 
following  facts:  (set  out  facts  tersely  indicating  clearly  the 
materiality  of  the  papers  as  evidence,  etc.). 

Defendant  further  states  that  on  the day  of , 

IS  statutory  provisions  with  reference  to  inspection  and  copy  of  books 
and  papers.  Cob.  Ann.  Stat.  Neb.  1911,  sec.  1379;  Comp.  Laws  of  Okla. 
1909,  sec.  5888;  Gen.  Stat.  Kan.  1909,  sec.  5960. 
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19.. y  he  demanded  of  plaintifE  herein  permission  to  in 
and  take  copies  of  said  (designate  the  papers)  and  that 
demand  was  in  writing,  a  copy  of  said  demand  beini 
tached  hereto,  marked  exhibit  A  and  made  a  part  he 
That  more  than  four  days  have  elapsed  since  said  dei 
was  served  upon  plaintiff  and  that  he  has  not  complied 
the  demand,  but  has  continually  refused  to  comply  witl 
same. 

That  defendant  caused  notice  to  be  served  upon  pla 

herein  on  the   day  of   ,  19..,  that  defen 

herein  would  present  this  application  to  this  court  or 

day  of   ,  19..,  at   o'clock  or  as 

thereafter  as  he  could  be  heard,  praying  that  he  be  all 
to  inspect  said  (designate  papers)  and  take  copies  the 
A  copy  of  said  notice  with  return  of  service  thereon,  is  h 
attached  and  marked  exhibit  B. 

Wherefore  defendant  prays  to  be  allowed  perraissio 
examine  the  papers  hereinbefore  designated  and  take  C( 
thereof  for  use  in  his  defense  in  the  above  entitled  cau 

(Affidavit.) 

1095.     NOTICE   OF   MOTION   TO   INSPECT   AND   COPY    PAP 
ETC. 

(Title — venue.) 
To  E.   F.,   the  plaintiff  herein,   or   G.   H.,  his  attorne; 
record : 

Take   notice,   that   I,   the   undersigned   defendant   he 

shall,  on  the day  of  ,  19. .,  at o'( 

. .   M.,  or  as  soon  thereafter  as  I  can  be  heard,  presen 

application  to  the court  of county, 

court  wherein  the  cause  above  entitled  is  pending,  pra 
for  an  order  directed  to  you,  compelling  you  to  perrail 
to  inspect  (designate  papers)  and  take  copies  thereof  w 
(designate  papers)  as  the  undersigned  defendant  is  infoi 
and  believes  are  now  in  your  possession  or  under  your 
trol  and  which  (designate  papers),  as  the  undersigned 
fendant  is  advised  by  his  counsel  and  verily  believes,  cor 
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evidence  relating  to  his  defense  in  the  above  entitled  suit,  at 
which  time  and  place  y©u  may  appear  if  you  so  desire. 

(Date.)  , 

Defendant  herein, 

By   , 

His  attorney. 

lOae.  MOTION  FOR  ORDER  TO  PRODUCE  BOOKS,  PAPERS,  ETC. 
Now  comes  C.  D.,  the  defendant  herein,  and  moves  the 
court  to  grant  an  order  upon  E.  F.,  the  plaintiff  herein,  to 
produce  at  the  trial  of  this  cause,  to  be  used  in  evidence  by 
this  defendant,  the  (designate  the  book  or  books  to  be  pro- 
duced) containing  entries  of  transactions  between  the  par- 
ties hereto,  from  the    day  of    ,  19 . . ,   to  the 

day  of ,19.  .,  for  the  reason  that  this  defend- 
ant is  advised  by  his  counsel  and  he  verily  believes  that  the 
said  book  (or  books)  kept  by  the  plaintiff  herein  is  (or  are) 
material  to  the  trial  of  this  cause,  since  said  book  contains 
(or  contain)  entries,  as  he  has  good  reason  to  believe  and 
does  believe,  touching  (set  forth  facts  tersely  showing  that 
entries  are  material). 
I      (Affidavit.) 

1097.     MOTION  TO  SUPPRESS  A  DEPOSITION. 

And  now  comes  plaintiff,  by  K.  &  F.,  attorneys,  and  moves 
the  court  to  suppress  the  deposition  of  B.  O.  D.  taken 
herein  on  the  part  of  M.  E.  H.,  one  of  the  defendants,  for  the 
following  reasons,  viz.:  Because  the  notice  to  take  deposi- 
tions was  served  on  plaintiff's  counsel  on  the day  of 

,  19 . . ,  the  district  court  of county  then  being 

in  session,  having  commenced  in  regular   session  on 

the  day  of  ,  19..,  and  having  (except  Sun- 
days) been  continuously  since  then  in  session;  that  the 
above  stated  action  being  on  bar  docket  of  said  term  and 

fixed  for    ,  19..,  and  having  been  continued 

from  preceding  term  by  the  defendant  H;  and  plaintiff's 

counsel  being  resident  members  of  the  bar  of county 

district  court,  and  having  causes  in  the  bar  docket  for  trial 
that  precluded  them  or  either  of  them  from  attending  at  the 
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time  and  place  named  in  the  notice  to  take  depositiom 
will  be  seen  by  the  aflSdavit  of  R.  H.  K.  hereto  attac 
marked  **  exhibit  A,r  and  made  a  part  hereof.^® 

1028.     SAME— ANOTHER  FORM. 

Now  comes  the  defendant  and  moves  the  court  to  supp 

the  deposition  of ,  a  witness,  taken  at on 

day  of ,19. .,  by  the  plaintiff  and  filed  he 

on  the day  of ,  19. .,  for  the  reason  that 

notice  to  take  said  depositions  stated  that  it  was  to  be  ti 

at street  in  the  city  of on  the da; 

,  19. .,  that  the  deposition  as  filed  herein  shows 

it  was  not  taken  at street  but  that  it  was  taken  at 

office  of street  in  the  city  of ,  and 

deposition  further  shows  that  it  was  not  taken  on  the  . . . 

day  of ,19. .,  but  one  day  later,  on  the da; 

,  19...     (Set  out  any  other  cause  or  reason  for 

suppression  of  the  deposition,  that  the  notice  was  not  sei 
in  time,  or  any  other  reason  why  it  should  not  be  usee 
evidence.) 

1099.    TO  SET  ASIDE  THE  DISMISSAL  OF  AN  ACTION  FOR  W 
OF  PROSECUTION. 

G.  S.  M.,  first  being  duly  sworn,  upon  his  oath  states 
he  is  one  of  the  plaintiffs  in  the  above-entitled  action, 
that  the  plaintiffs  have  a  just  and  valid  claim  against 
defendant,  which  they  will  be  able  to  prove  if  the  orde 

i«  Form  in  Northrup  v.  Hottenstein,  38  Kan.  263. 

Motion  to  suppress  a  deposition  should  set  out  clearly  the  gr< 
of  objection.     Neosho  Valley  Investment  CJo.  v.  Hannum,  63  Kan. 

A  motion  was  made  to  quash  a  deposition  because  the  notice  spec 
that  it  would  be  taken  at  the  office  of  "Dan.  Ray,"  whereas  the  de 
tion  showed  that  it  was  taken  at  the  office  of.  Daniel  E.  Wray.  It 
held  that  ''Dan"  is  an  abbreviation  of  "Daniel"  and  that  "Ray" 
"Wray"  are  idem  aonans,  and  that  the  omission  of  the  middle  lett 
immaterial;  and  that  Wray  being  identified  in  the  notice  as  an  a 
ney  at  law  of  the  place  where  the  deposition  was  to  be  taken,  and  t 
being  no  claim  that  there  was  any  other  person  of  that  name  or  ha 
one  sounding  like  it  in  that  place,  the  opposing  party  could  not 
been  misled,  and  that  the  overruling  of  the  motion  to  quash  the  de 
tion  was  not  error.     Sparks  v.  Sparks,  51  Kan.  195. 

1447 


Digitized  by 


Google 


MOTIONS  AND  NOTICES. 

the  above  entitled  action  may  be  set  aside  dismissing  the 
same  for  want  of  prosecution,  and  a  trial  granted.    AflSant 

further  states  that  he  was  ready  for  trial  on  the day 

of ,  19 . . ,  and  had  reached  P.  in  the  morning  of  said 

day  of ,  19. .,  on  their  way  to  I.  for  trial  of 

said  action,  and  being  informed  by  their  attorney  that  the 
court  was  engaged  in  the  trial  of  the  county-seat  case,  and 
it  would  be  impossible  to  try  said  action  on  said  day,  and 
relying  on  sai(j[  information,  said  plaintiffs'  affairs  needing 
their  attention  at  home,  returned  home  to  return  the  next 
day.     That  they  had  no  knowledge  or  information  that  said 

action  would  be  tried  on  the  night  of  the   ,  or  they 

would  have  been  at  I.  at  said  time  for  trial  of  said  action; 

that  they  reside miles  from  I.,  and  that  they  received 

information  through  one  S.  claiming  to  have  been  sent  by 

W.  W.  N.,  about    or   o'clock,  that  said  ease 

would  be  tried  that  night.  After  getting  said  information 
plaintiffs  got  ready  as  soon  as  possible  and  started  for  1., 

arriving  there  about   in  the  morning  of  the   , 

19 . .  ;  that  at  the  last  term  of  this  court  the  plaintiffs  were 

in  attendance days,  waiting  for  a  trial  of  said  action 

also,  plaintiffs  had  been  in  attendance  two  days  of  this  couVt, 
waiting  for  this  action  to  be  set  for  trial.^^ 

lOaO.    MOTION  TO  VACATE  AND  SET  ASIDE  A  JUDGMENT. 

Now  come  the  defendants  in  this  cause  and  appearing 
specially  for  the  purpose  of  this  motion  only,  move  the  court 
to  vacate  and  set  aside  the  judgment  rendered  herein  for  the 
following  reasons: 

1.  The  court  had  no  jurisdiction  of  the  subject-matter 
of  this  action. 

2.  It  had  not  jurisdiction  of  the  persons  of  the  defend- 
ants, or  either  of  them. 

3.  Neither  of  said  defendants  ever  appeared  in  said  ac- 
tion and  the  summons  in  said  action  was  served  upon  them 
in county,  Kansas,  as  will  fully  appear  from  the  rec- 
ords and  files  in  said  cause. 

17  Form  in  Chinn  v.  Bretches,  42  Kan.  316. 
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4.  Said  judgment  is  absolutely  void  upon  the  face  of  the 
record,  as  no  appearance  was  ever  made  in  said  cause  or 
summons  served  upon  said  defendants  or  either  of  them  in 

county,  Kansas,  as  appears  fully  from  the  record  in 

said  cause.*® 

1031.    MOTION  TO  SET  ASIDE  A  JUDGMENT  ON  THE  GROUND 
THAT  NO  PROPER  SERVICE  WAS  HAD. 

Now  comes  the  defendant,  0.  6.,  by  his  attorneys,  W.  & 
W.,  and  moves  the  court  to  set  aside  the  judgment  rendered 

herein  on  the  day  of ,  19. .,  in  favor  of  the 

plaintiff  herein,  for  the  reason  that  no  proper  service  was 
had  on  the  defendant,  0.  G.,  in  said  suit.^** 

10S2.    MOTION  TO  OPEN  A  JUDGMENT  OBTAINED  BY  DEFAULT 
WHERE  THE  PARTY  WAS  SERVED  BY  PUBLICATION. 

Now  comes  defendant  in  the  above  entitled  cause  and 
states  that  on  the day  of ,  19. .,  plaintiff  insti- 
tuted suit  in  the  district  court  of  the  county  of and 

State  of against ,  the  defendant,  and  filed  his 

afiSdavit  in  accordance  with  section    of  the  statutes 

and  an  order  of  publication  was  issued  by  the  district  court 

of county  and  state  aforesaid ;  that  as  shown  by  the 

proof  of  the  publication  of  the  order  the  notice  of  publica- 
tion to  this  defendant  was  printed  in   ,  a  newspaper 

printed  in  the  county  and  state  aforesaid  as  required  by 
statute. 

That  thereafter  said  cause  was  called  for  hearing  and  this 
defendant  failing  to  appear  judgment  was  rendered  against 
him  in  said  cause  as  prayed  for  in  the  petition  of  the  plain- 
tiff on  the  day  of ,  19. .. 

Defendant  states  that  he  did  not  see  said  notice  of  pub- 
lication and  did  not  receive  any  information  or  knowledge  of 

the  pendency  of  the  action  against  him  until  the day 

of ,  19. .,  about  two  years  after  the  date  on  which  said 

judgment  was  rendered  against  him  by  default.  (If  aflS- 
davits  are  submitted  in  support  of  the  allegation  of  no  no- 

18  Form  in  Comm'rs  of  Kearny  Co.  v.  Rush,  44  Kan.  231. 
10  Form  in  Green  v.  Green,  42  Kan.  654. 
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action ;  that  she  is  one  of  the  daughters  of  the  said  A.  < 
and  that  she  had  no  knowledge  whatever  of  the  pendt 
said  action  or  of  the  rendition  of  a  judgment  or 
therein  until  long  after  the  rendition  of  such  judgme 
decree  in  this  cause ;  that  she  is  the  owner  of  a  ... 
terest  in  the  undivided  half  of  the  real  estate  descri 
the  petition  in  this  action,  known  and  described  as 
describe)   situate  upon  and  being  a  part  of  the   (h( 
scribe)  in  D.  county,  Nebraska,  as  a  daughter  and  one 
heirs  at  law  of  A.  G.,  Sr.,  deceased;  that  no  other 
was  made  or  attempted  to  be  made  upon  this  affiant 
cause  than  by  publication  in  a  newspaper,  and  that  fiv( 
have  not  elapsed  since  the  rendition  of  the  judgme] 
decree  in  this  cause ;  that  this  affiant  desires  to  have  th< 
ment  and  decree  rendered  in  this  cause  opened,  and  tl 
be  let  in  to  defend  upon  giving  notice  as  required 
statutes  of  the  State  of  Nebraska,  to  the  plaintiff  i 
cause,  and  upon  complying  with  the  orders  of  the  court 
may  be  made  in  this  behalf  as  to  the  payment  of  cosl 
upon  filing  a  full  answer  to  the  petition  in  this  cause.*® 

1035.  MOTION  TO  SET  ASIDE  A  JUDGMENT  BY  DEFAUL 
Comes  now  the  defendant  and  moves  the  court  to  oj 
and  set  aside  the  decree  and  default  heretofore  ente 
this  case  and  permit  the  defendant  to  interpose  his  c 
for  the  following  reasons,  to- wit: 

1.  That  the  plaintiffs'  petition  fails  to  state  a  ca 
action  against  the  defendant. 

2.  That  defendant  has  a  good,  valid,  meritoriou 
complete  defense  to  the  cause  of  action  set  forth  in  the 
tiflfs'  petition,  as  is  shown  by  the  answer  herewith  file 
which  defense  he  did  not  interpose  for  the  reason  thai 
to  the  entering  of  said  decree  the  plaintiffs  agreed  wi 
defendant  that  they  would  dismiss  their  said  actipn, 
agreement  and  promise  the  defendant  relied  upon. 

3.  Said  decree  was  entered  in  the  absence  and  withe 
knowledge  or  consent  of  the  defendant,  and  in  violat 

20  Form  in  Gaslin  v.  Ritzel,  33  Neb.  739. 
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the  plaintiffs'  promise  that  they  would  dismiss  their  said 
action.2^ 

1086.  MOTION  TO  SET  ASIDE  DEFAULT. 
And  now  comes  the  defendant  and  moves  the  court  here 

to  set  aside  the  default  herein  for  the  reasons  following : 

1.  Because  the  said  default  has  not  yet  been  entered  upon 
the  journal  and  records  of  this  court. 

2.  Because  said  defendant  and  the  attorney  of  the  plain- 
tiff were  in  good  faith  making  every  effort  to  settle  the  mat- 
ters in  controversy  in  this  cause  without  further  litigation 
or  costs,  and  that  the  defendant  believed,  and  thought  he 
had  good  reason  to  believe,  that  no  default  would  be  by  the 
plaintiff  taken  against  this  defendant  pending  negotiations 
for  said  settlement,  and  said  negotiations  are  still  pending, 
as  will  more  fully,  and  at  large  appear  from  the  affidavit 
of  the  defendant  herewith  filed  and  made  part  of  this  mo- 
tion. 

3.  That  this  defendant,  believing  that  no  default  would 
be  taken  against  this  defendant,  and  that  the  said  matter 
in  dispute  would  and  could  be  settled  without  further  suit, 
he  delayed  filing  his  answer. 

4.  That  this  defendant  has  a  good  and  meritorious  de- 
fense as  to dollars  of  the  amount  claimed  by  the  plain- 
tiff. 

5.  The  defendant  prays  that  the  said  default  be  set  aside, 
and  that  the  defendant  be  allowed  to  file  his  answer  herein.^' 

1087.  MOTION  TO  VACATE  REVIVOR  OF  JUDGMENT. 
Comes  now   the   above   named   defendant,   J.    McC,   and 

moves  the  honorable  court  to  set  aside  and  vacate  the  order 

of  revivor  made  on  the day  of ,  19. .,  for  the 

following  reasons: 

1.  That  no  such  judgment  was  ever  rendered  against  this 
defendant  as  that  recited  in  the  order  ol  revivor  complained 
of  by  this  defendant.  > 

21  Form  in  Gardels  v.  Kloke,  36  Neb.  493. 

22  Form  in  Sang  v.  Lee,  20  Neb.  667. 
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2.  That  no  service  of  motion,  process,  writ,  or  summons, 
was  ever  made  upon  the  defendant  as  required  by  law. 

Wherefore,  the  defendant  asks  that  said  order  of  revivor 
be  held  for  naught,  and  that  the  same  be  vacated  and  set 
aside  as  void  for  the  reasons  herein  recited. 

A.  B.  H.,  Attorney  for  defendant. 

Plaintiff  by  his  attorney  hereby  waives  time  and  asks  that 
this  motion  be  passed  on  by  the  court  on  this c 

,  19... 

J.  A.  W.,  Attorney  for  Plainti 

1088.     MOTION  FOR  NEW  TRIAL. 

Now  comes   ,  plaintiff   (or  defendant)    hereii 

moves  the  court  to  set  aside  the  judgment  rendered  i 
case  and  to  award  him  a  new  trial  and  for  grounds  o 
motion  plaintiff  (or  defendant)  says: 

(Set  out  either  in  the  language  of  the  statute  or  in  i 
priate  language  the  errors  complained  of  which  must 
within  one  of  the  eight  grounds  specified  in  the  statute 

1.     Irregularity   in   the   proceedings   of   the   court, 
referee,  or  prevailing  party,  or  any  order  of  the  coi 
referee,  or  abuse  of  discretion,  by  which  the  party  wa 
vented  from  having  a  fair  trial.** 

23  Form  in  Wilson  v.  McCornack,  10  Okla.  180. 

24  Motion  for  new  trial  must  set  out  aU  errors  which  the  pa 
pects  to  rely  upon  and  if  not  presented  in  the  motion  they  will 
sidered  as  waived.    McCormick  v.  Drummett,  9  Neb;  384;  Mam 
Cunningham,  21  Neb.  288;  Boyd  v.  Bryan,  11  Okla.  56;  Glaser  v. 
13  Okla.  389. 

It  is  not  necessary  to  use  the  language  of  the  statute  as  a 
for  new  trial  if  definite  and  specific  causes  are  properly  allege 
ing  within  one  of  the  statutory  grounds.     Glaser  v.  Glaser,   U 
389;  Marbourgv.  Smith,  11  Kan.  (554)  417. 

The  errors  complained  of  must  be  distinctly  set  forth.    Don 
V.  Meyer,  8  Neb.  211;  Dunham  v.  Courtney,  24  Neb.  627. 

2BlnsnAoient  assignment  of  error.    An  assignment  '*Irregula 
the  proceedings  of  the  court"  is  too  general  to  be  of  any  avail. 
V.  Densmore,  8  Neb.  384. 

So,  "irregularities  in  the  proceedings  of  the  court  by  which 
ants    were    prevented    from    having   a    fair    trial"    are    too    ind 
Lowrie  v.  France,  7  Neb.  191. 
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8.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  party  making  the  application.*^ 

1089.    APPLICATION  FOR  NEW  TRIAL  ON  GROUND  OF  NEWLY 
DISCOVERED  EVIDENCE. 
And   now   comes   plaintiflf  and   applies  for  a   new   trial 
on  the  ground  of  newly  discovered  evidence,  and  bases  this 
its  application  upon  the  following  facts: 

sent  the  evidence  on  the  trial  and  the  facts  constituting  the  diligence 
must  be  stated.  Twine  v.  Kilgore,  3  Okla.  640;  Burns  v.  Vaught,  27 
Okla.  711. 

It  is  not  sufioient  to  aUege  that  the  plaintiff  "has  learned,  since  the 
term  of  the  court  and  the  trial,"  certain  matters  constituting  the  grounds 
for  a  new  trial;  the  allegations  must  be  affirmatively  stated,  and  not 
upon  information.     Axtel  v.  Warden,  7  Neb.  186. 

Third,  that  it  is  not  onmnlative.    Olathe  v.  Homer,  38  Kan.  312. 

If  the  newly  discovered  evidence  is  merely  cumulative  it  will  not  be 
sufficient  to  warrant  a  new  trial.  Huster  v.  Wynn,  8  Okla.  569;  Har- 
vey V.  Territory  of  Okla.,  11  Okla.  156;  Twine  v.  Kilgore,  3  Okla.  640; 
State  V.  Stickney,  63  Kan.  308. 

Fonrth,  that  if  it  had  been  introdneed  it  wonld,  with  reasonable 
probability,  have  compelled  a  different  oonolnsion.  Sexton  v.  Lamb, 
27  Kan.  432;  Gran  v.  Houston,  45  Neb.  813;  Huster  v.  Wynn,  8  Okla. 
569;  Morgan  v.  Bell,  41  Kan.  345. 

It  must  show  that  the  evidence  is  material.  Olathe  v.  Homer,  38 
Kan.  312;  Strong  v.  Moore,  75  Kan.  437. 

82  '^Errors  of  law  occnrring  at  the  trial  and  excepted  to  by  the  party 
making  the  application"  embrace  any  objection  and  exception  properly 
made  and  saved  during  the  progress  of  the  trial  and  include  exceptions 
to  the  giving  of  instructions  to  the  jury.    Glaser  v.  Glaser,  13  Okla.  389. 

Exceptions  to  the  admission  or  exclnsion  of  testimony  are  presented 
for  review  by  motion  for  new  trial  under  the  eight  statutory  grounds 
for  new  trial.     Glaser  v.  Glaser,  13  Okla.  389. 

Assignment  of  error  in  a  motion  for  new  trial,  as  to  admission  or 
rejection  of  testimony,  must  point  out  specifically  the  error  relied  on. 
Shaflfer  V.  Maddox,  9  Neb.  205. 

An  assignment  of  error  "because  the  court  erred  in  excluding  proper 
evidence  from  the  jury,  offered  by  the  defendant,  to  which  ruling  of 
the  court  the  defendant  at  the  time  excepted,  is  too  indefinite."  Uhl  v. 
Kobison,  8  Neb.  272. 

Objections  to  giving  of  instmctions  must  be  specifically  made  in  a 
motion  for  new  trial.  Keens  v.  Kobertson,  46  Neb.  837;  Hamilton  v. 
Goff,  45  Neb.  339. 

Error  in  giving  instmctions  cannot  be  taken  advantagre  of  under 
motion  for  new  trial  unless  exceptions  were  taken  at  the  time  the  in- 
structions were  given.  St.  Louis  and  S.  F.  Ry.  Co.  v.  Werner,  70  Kan. 
190. 
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Plaintiff  further  avers  that  all  the  above  facts  are  ma- 
terial and  important  to  plaintiff's  case.  The  main  contro- 
versy in  this  case  is  to  establish  the  identity  of  the  mare  in 
controversy  as  the  same  animal  that  was  formerly  kept  in 
G.  county,  Nebraska,  by  L.  C.  C,  under  the  name  **  Vic- 
toria." The  fact  that  her  color  was  brown  and  that  she 
was  the  only  mare  colt  owned  and  held  in  possession  by  L. 
C.  C,  and  that  she  was  surreptitiously  taken  out  of  G.  county, 
to  P.,  by  or  with  the  assistance  of  the  defendant  are  all  very 
material  and  important  facts  to  establish  plaintiff's  claim. 

Plaintiff  further  avers  that  before  the  trial  of  this  cause 
great  diligence  was  used  by  plaintiff  to  discover  this  and 
any  other  important  testimony  material  to  its  case.  That 
prior  to  said  trial  plaintiff  sent  its  agents  to  the  vicinity  of 

where  L.  C.  C.  lived  in  G.  county,  during , and 

,  who  there  made  search  for  all  material  testimony  in 

the  case.  That  by  reason  of  the  natural  reticence  of  people, 
including  the  witnesses  above  named,  and  their  desire  to 
avoid  being  brought  into  court  as  witnesses,  said  agents  were 
not  able  to  learn  of  the  knowledge  of  the  above  facts  pos- 
sessed by  said  witnesses.  But  after  the  trial  of  this  case 
said  witnesses,  learning  that  injustice  had  been  done  the 
plaintiff  by  the  verdict,  have  finally  informed  the  oflScers  of 
the  plaintiff  of  their  knowledge  of  the  above  facts,  and  of 
their  willingness  to  testify  to  said  facts  as  above  stated. 
Prior  to  said  trial  plaintiff  made  inquiry  for  witnesses  who 
could  testify  to  the  above  facts,  living  in  the  vicinity  of  said 
former  residence  of  said  C,  repeatedly  without  being  able  to 
discover  them.  By  reason  of  the  inability  of  the  plaintiff  to 
discover  the  above  testimony  before  said  trial,  and  before 
the  adjournment  of  said  term  of  court,  great  injustice  has 
been  done  plaintiff  by  said  verdict.  If  a  new  trial  is  granted 
herein,  the  testimony  of  each  of  the  above  named  witnesses 
will  be  procured  upon  the  points  above  mentioned  for  use 
on  the  further  trial  of  this  cause. 

Wherefore  plaintiff  prays  that  the  court  will  grant  a  new 
trial  herein  to  the  end  that  justice  may  be  done.'^ 

83  From  form  in  record  in  German  National  Bank  v.  Jacob  Edwards, 
63  Neb.  604. 
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1040.  MOTION  FOR  CITATION. 

being  duly  sworn  on  his  oath  states  that  he  is 

ident  of  the  A.  C.  M.  Co.,  a  corporation,  and  that  oi 

day  of ,  19. .,  a  judgment  was  rendered  ii 

court  of  L.  county  in  favor  of  the  A.  C.  M.  Co.  ag 

B.  F.  R.  for  the  sum  of   dollars  and  costs  of 

taxed  at dollars,  with  interest  at per  cent 

annum  until  paid;  and  an  execution  was  issued  thereor 
placed  in  the  hands  of  the  sheriff  of  L.  county  for  sei 
That  the  sheriff  returned  said  execution  unsatisfied ;  tha 
amount  of  said  judgment,  together  with  interest  and 
now  amounts  to   dollars. 

Affiant  further  states  that  B.  F.  R.  is  a  resident  i 
county,  where  said  judgment  was  rendered,  and  that  the 
B.  F.  R.  has  property  which  he  unjustly  refuses  to  t 
towards  the  satisfaction  of  said  judgment. 

Wherefore  affiant  prays  this  court  for  an  order  requ 
B.  F.  R.  to  appear  before  this  court,  at  a  time  to  be  fix( 
this  court  to  undergo  an  examination  under  oath  tou( 
his  means  and  ability  to  satisfy  this  judgment.^* 

1041.  MOTION  TO  QUASH  SUMMONS. 

Now  comes  the  F.  B.  Company,  appearing  specially 
for  the  purpose  of  this  motion  only,  and  moves  the 
now  here  to  quash,  vacate  and  set  aside  the  pretended 
mons  and  the  pretended  service  thereof  in  the  above-en 
action,  for  the  following  reasons,  to-wit: 

1.  Because  there  has  been  no  service  of  summons 
the  said  F.  B.  Company. 

2.  Because  there  has  been  no  service  of  summons 
the  said  F.  B.  Company,  or  any  authorized  agent  of 
company. 

3.  Because  said  action  was  improperly  instituted  i 
county,  Kansas. 

4.  Because  said  pretended  summons  was  iraprovid 
issued. 

3-»  Adapted  from  facts  in  Ryland  v.  Arkansas  City  Milling  C 
Okla.  345.     For  additional  form  see  form  No.  441. 
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1044.  MOTION  TO  SET  ASIDE  A  CONFIRMATION  OF  SALE  OF 
REAL  ESTATE  MADE  BY  VIRTUE  OF  A  DECREE  OF 
FORECLOSURE. 

And  now  comes  the  said  defendant  J.  L.,  and  objects  to 
the  confirmation  of  the  sale  herein  had,  and  moves  the  court 
to  set  the  same  aside  for  the  following  reasons: 

1.  That  the  property  sold  herein  was  appraised  far  be- 
low its  actual  value,  and  so  far  below  its  value  as  to  show 
fraud,  collusion,  partiality,  or  incompetency  on  the  part 
of  the  appraisers,  as  is  shown  by  the  aflSdavits  of  J.  L.,  C. 
E.  C,  T.  P.  and  J.  W.,  hereto  attached. 

2.  That  the  property  was  sold  at  a  grossly  inadequate  price, 
in  this,  that  the  same  is,  and  at  the  time  of  the  sale  herein 

was,  well  worth  the  sum  of dollars,  and  is  shown  by 

affidavits  hereto  attached. 

3.  That  there  is  error  and  irregularity  in  said  sale  in  this 
that  the  decree  of  ioreclosure  in  said  case  (here  set  out  ir- 
regularities complained  of  in  the  decree). 

4.  And  the  defendant  alleges  further  error  and  irregu- 
larities of  said  sale  in  relation  to  that  part  (here  set  out  ir- 
regularities complained  of  in  regard  to  the  sale). 

5.  There  is  further  irregularity  in  the  proceedings  of  said 
sale,  in  this,  that  no  money  was  paid  by  the  purchaser,  M., 
to  the  sheriff,  with  which  to  pay  the  amounts  due  to  the  other 
beneficiaries  in  said  decree;  that  in  fact  no  money  at  all 
was  pai4  or  offered  by  the  purchaser,  M.,  at  said  sale  to  any 
one  for  any  purpose. 

6.  That  the  advertisement  of  sale'  published  herein  was 
defective  and  misleading,  in  this,  that  the  farm  property 
offered  for  sale  was  one  section  by  government  survey;  that 
the  advertisement  was  such  as  to  advise  people  that  the  said 
section  should  be  sold  in  bulk;  that  if  said  section  had  been 
advertised  and  offered  for  sale  by  government  subdivisions 
of  a  section,  it  would  have  sold  to  a  much  better  advantage 
and  for  a  larger  amount. 

7.  The  advertisement  herein  is  not  in  accordance  with  the 
appraisement  herein,  in  this,  that  the  said  section  is  appraised 
in  government  subdivisions,  to-wit,  quarter  sections,  while  in 
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the  advertisement  the  entire  section  is  offered  in  bulk, 
whereby  persons  desiring  to  buy  quarters  or  lesser  subdi- 
visions were  misled  and  prevented  from  attending  the  sale. 

8.  That  the  proceedings  by  which  the  said  sale  were  had 
and  the  sale  itself  are  in  other  respects  informal,  incomplete 
and  insufficient,  whereby  material  injury  has  resulted  to  the 
said  defendant.  All  of  which  will  more  fully  appear  by  in- 
spection of  the  files  in  this  case  and  affidavits  herewith  filed.** 

1045.  OBJECTION   TO  CONFIRMANCE  OF  SHERIFF'S  SALE  OF 

REAL  ESTATE  UNDER  EXECUTION. 

Now  comes  the  defendant  in  this  cause  and  objects  to  the 
confirmance  of  the  sale  of  the  real  estate  as  shown  by  the  re- 
port of  the  sheriff  for  the  following  reasons: 

1.  That  the  property  was  exempt  to  the  defendant  W.  as 
a  homestead. 

2.  That,  after  the  levy  of  the  execution  and  before  the 
sale,  said  defendant  served  a  written  notice  upon  the  sheriff 
holding  the  writ  that  she  claimed  the  real  estate  as  a  home- 
stead, and  that  the  same  was,  therefore,  exempt  from  sale  on 
execution,  and  that  the  judgment  creditor  failed  to  have  her 
homestead  right  determined.^^ 

1046.  MOTION  TO  SET  ASIDE  AN  ORDER  SUSTAINING  DEFEND- 

ANT'S MOTION  TO  SET  ASIDE  A  SALE,  ETC. 

Now  at  this  day  comes  above  named  plaintiff  arid  prays 
the  court  to  set  aside  its  order  or  judgment  sustaining  de- 
fendant's motion  to  set  aside  the  sale  made  in  the  above 
cause,  and  to  grant  a  new  trial  for  the  reasons : 

1.  The  order  and  judgment  of  the  court  is  against  the  evi- 
dence introduced  in  the  cause. 

2.  The  order  and  judgment  are  against  the  law. 

80  Form  in  Miller  v.  Lanham,  35  Neb.  886. 

A  motion  to  set  aside  a  sale,  or  order  conflrming  a  sale  of  real 
estate,  should  point  out  specifically  the  errors  complained  of.  General 
objections  are  too  indefinite  to  be  considered.  Johnson  v.  Bemis,  7  Neb. 
224. 

3T  Form  in  Chamberlain  Banking  House  v.  Zutavem,  59  Neb.  623. 
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1047.  MOTION  TO  DISSOLVE  RESTRAINING  ORDER. 
Now  comes  the  defendant  in  the  above  entitled  cans 

moves  the  court  to  set  aside  and  dissolve  the  order  here 
made  in  this  cause  enjoining  and  restraining  defendant 
set  out  particulars  in  which  the  restraining  order  was  i 
for  the  reasons: 

1.  That   said   restraining   order   was   improvidentl^ 
wrongfully  granted. 

2.  That  said  plaintiff  is  not  entitled  to  the  relief  p 
for  in  its  petition. 

3.  That  the  petition  filed  by  the  plaintiff  in  said 
does  not  state  facts  sufficient  to  constitute  a  cause  of  i 
against  the  defendant.'® 

1048.  MOTION  TO  SET  ASIDE  RESTRAINING  ORDER. 
Comes  now  said  defendant,  The  M.  and  K.  T:  Co. 

moves  the  court  to  dissolve  and  set  aside  the  restraining 
heretofore  granted  herein,  for  the  reason  that  the  pe 
herein  does  not  state  facts  sufficient  to  constitute  a  cai 
action,  nor  facts  sufficient  to  entitle  plaintiff  to  the 
therein  prayed,  or  to  any  relief,  and  shows  no  right  ii 
plaintiff  to  maintain  this  suit.*® 

1049.  MOTION     FOR    ORDER    OF    AMERCEMENT    AGAIN 

SHERIFF. 

Now  comes  the  plaintiff  in  said  cause,  and  moves  the 
for  an  order  of  amercement  against  S.  M.,  sheriff 
county,  in  two  causes  of  action,  wherein  T.  C.  C.  is  pla 
and  E.  H.  is  defendant,  for  the  reason  that  executions  ii 
sheriff's  hands  were  not  returned  by  him  within  the  tim 
manner  provided  by  law,  and  the  sheriff  neglected  and  re 
to  levy  the  same  upon  property  of  the  said  H.,  whe 
quested  so  to  do  by  said  plaintiff. 

The  amount  of  amercement  demanded  is  the  sum  of  . 
dollars,  being  the  amount  and  interest  due  upon  said 
ments  and  executions.*® 

88  Adapted  from  facts  in  McLain  Land  Co.  v.  Kelly,  11  Okla.  26 
8»  Form  in  State  v.  Missouri  &  Kansas  Telephone  Co.,  77  Kai 
776. 
*o  Form  in  Crooker  v.  Melick,  18  Neb.  227. 
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1050.     SAME— ANOTHER  FORM. 

Now  comes  the  defendant  P.  K.  and  moves  the  court  to 
amerce  and  order  J.  W.  P.,  as  sheriflf  of  L.  county,  to  pay 
to  said  P.  K.  or  his  attorney  of  record  the  following  sums  of 
money,  viz. : 

1.  The  sum  of dollars,  retained  by  the  said  sheriflf 

out  of  the  proceeds  of  the  sale  of  the  (here  described)  sold 
by  said  sheriflf  on  execution  in  this  action,  and  the  sale  of 
which  land  so  made  was  by  this  court  duly  confirmed  and  ap- 
proved.    Said  sheriflf  claims  to  withhold  said dollars 

to  pay  the  costs  in  this  action  prior  to  the  proceeding  of  P.  K. 
in  the  supreme  court  on  error,  which  costs  are  adjudged  to  be 
paid  by  E.  H.  S.  and  E.  M.  S.,  which  judgment  for  costs  is 
in  full  force  and  unreversed. 

2.  The  sum  of dollars,  retained  by  said  sheriflf  out 

of  the  proceeds  of  the  sale  of  said  land  to  pay  the  amount 
claimed  as  taxes  on  said  land  for  the  years  19. .,  19. .  and 
19. .  which  was  sold  to  one  P.  A.  0.,  and  a  certificate  of  sale 
issued  to  said  0.  and  by  him  assigned  to  E.  B.,  the  purchaser 
of  said  land  at  said  sheriflf 's  sale.  The  consideration  of  said 
assignment  was  less  than  the  face  value  of  said  tax-sale  cer- 
tificate and  the  accrued  interest  thereon.     After  said  sheriflf 's 

sale  the  sum  of dollars  was  paid  by  said  sheriflf  to  the 

county  treasurer  of  L.  county,  over  the  objection  of  said  K., 
and  with  the  knowledge  of  said  sheriflf  that  the  purchaser, 
Mrs.  B.,  had  agreed  to  pay  the  taxes,  and  pay  the  bid  of 

dollars  for  said  land  before  the  sale  was  confirmed. 

After  the  confirmation  so  procured,  a  motion  was  filed  by  said 
B.  for  an  order  of  this  court  to  direct  said  sheriflf  to  pay  to 
her  said  taxes  on  the  land  so  sold  to  0.,  which  motion  was 

overruled,  after  which  said  sheriflf  did  pay  said  sum  of 

dollars  out  of  said  proceeds  to  said  county  treasurer  and 
took  a  redemption  certificate  thereon  for  the  years  19 . . ,  19 .  . 
and  19..,  over  the  objection  and  protest  of  said  K.,  which 

sum  of dollars  was  then  paid  by  said  county  treasurer 

to  E.  B.,  all  of  which  was  with  the  knowledge  of  said  sheriflf 
of  the  agreement  of  said  B.,  and  over  the  objection  of  said 
K.     Demands  for  the  payment  to  said  K.  of  said  sums  of 
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1053.    MOTION  FOR  JUDGMENT  NON  OBSTANTE  VEREDICTO. 

Now  comes  plaintiflE  herein  and  moves  the  court  to  enter 
judgment  in  said  action  in  favor  of  this  plaintiff  and  against 
the  defendant  herein,  notwithstanding  the  verdict  of  the 
jury  rendered  herein  in  favor  of  said  defendant.  And  for 
grounds  or  reasonls  for  this  motion  plaintiff  says:  (allege 
reasons). 

1064.     MOTION  FOR  JUDGMENT  ON  SPECIAL  FINDINGS  OF  THE 
JURY. 

Come  now  the  defendants  in  the  above  entitled  cause,  and 
move  the  court  to  enter  judgment  for  the  defendants  on  spe- 
cial findings  of  facts  of  the  jury  in  said  cause,  for  the  sum 

of   dollars,  the  same  being  the  amount  of  damages 

found  by  the  jury  as  the  value  of  the  premises  described  in 

the  pleadings  in  this  cause  accruing  after   , 

19 . . ,  for  the  reason  that  said  special  findings  establish  the  fact 
that  the  plaintiff  herein  entered  on  said  premises  and  took 
possession  thereof  on  the day  of ,  19.  ..** 

1056.     MOTION  TO  RET  AX  COSTS. 

Now  comes  the  defendant,  and  moves  the  court  to  retax 
the  costs  in  this  case  and  tax  them  against  the  plaintiffs,  in- 
stead of  the  defendant,  and  render  judgment  therefor  against 
said  plaintiffs,  for  the  reason  that  this  action  is  an  appeal 

after  filing  such  answer,  and,  before  a  reply  is  filed,  the  plaintiff  by 
leave  of  court  dismisses  his  action,  the  defendant  will  be  allowed  to 
pursue  his  remedy  for  affirmative  relief  as  set  up  in  his  answer,  and 
on  a  motion  for  judgment  on  the  pleadings  for  the  reason  that  the 
allegations  of  the  answer  asking  for  affirmative  relief  are  undenied, 
the  court  should  either  sustain  the  motion,  or  rule  the  plaintiff  to  file 
a  reply  to  the  affirmative  part  of  the  answer  so  that  the  issue  may  be 
raised  and  tried  by  the  court.     Brown  v.  Massey,  19  Okla.  482. 

Where  the  answer  of  defendant  admits  the  cause  of  action  stated  in 
plaintiff's  petition,  and  its  averments  are  insmfficient  to  constitute  a 
defense,  the  court  may,  upon  motion  of  plaintiff,  allow  and  enter  judg- 
ment in  his  favor  upon  the  pleadings.  Hutchison  v.  Myers,  62  Kan. 
290. 

A  motion  for  judgrment  should  be  denied  where  the  pleadings  raise 
a  question  of  fact  to  be  tried.  Noland  v.  Owens,  13  Okla.  408;  Fouta 
V.  Pettigrew,  68  Kan.  289. 

**  Form  in  Richardson  v.  Penny,  10  Okla.  32. 
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from  the  decision  and  award  of  the  county  commissioners 

said  county  granting  to  the  plaintifl&s dollars  di 

ages  for  the  location  and  establishment  of  a  public  high^ 
over  and  across  the  lands  of  said  plaintiffs;  that  a  warr 
of  said  county,  duly  and  legally  made  and  executed  by  s 
county,  was  tendered  to  said  plaintiffs,  in  the  sum  of  . . . 
dollars,  in  payment  of  said  damages,  before  this  case 
appealed  to  the  district  court,  and  said  warrant  remai: 
in  the  office  of  the  county  clerk  of  said  county,  subject  to 
order  of  said  plaintiffs ;  that  the  said  plaintiffs  refused  to 
cept  the  same  and  prosecuted  their  appeal  to  a  final  ju 
ment  in  this  court ;  that  said  warrant  was  at  all  times  sub; 
to  the  order  and  disposition  of  said  plaintiffs,  from  the  tim^ 
its  execution  and  tender  to  the  plaintiffs  up  to  the  verdict  i 
judgment  upon  appeal  to  this  court ;  that  the  plaintiffs,  u] 
the  trial  of  this  case  upon  appeal  to  this  court,  recove 
a  judgment  for dollars  and  no  more.**^ 

1056.    MOTION  TO  QUASH  PANEL  OF  PETIT  JURORS. 
Comes  now  the  plaintiff,  by  its  attorney,  and  objects  to 

panel  of  petit  jurors  drawn  for  the term,  19 . . ,  of 

district  court  of   county,  for  the  following  reas< 

to- wit : 

1.  The  panel  was  selected  on  the  basis  of  the  total  vot( 

county  cast  at  the  general  election  in  19 . . ,  wl: 

was ,  whereas  the  panel  should  have  been  selected 

the  basis  of  the  general  election  of  19. .,  held  in  

said  year,  the  total  of  which  vote  was The  foil 

ing  table  shows  the  jurors  as  drawn  and  as  they  should  h 
been  drawn,  which  shows  that  the  jurors  are  not  distribu 
among  the  several  precincts  as  nearly  as  may  be,  as  requi 
by  section  658  of  Civil  Procedure : 

(Here  follows  table  of  jurors  as  drawn.) 

2.  One  M.  0.  was  called  to  fill  a  vacancy  in  regular  p« 
caused  by  absence  of  regular  juror;  he  having  been  a  m 
ber  of  the  regular  panel  within  two  years  prior  to  this  t 
and  not  eligible  as  a  juror;  and  further,  that  the  she 

*5  Form  in  Teagarden  v.  Board  of  Comm'rs  of  Linn  Co.,  49  Kan. 
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failed  to  summon  C.  0.  C,  of  P.  precinct,  through  a  mistake 
of  the  name,  the  name  being  S.  0.  C.  instead  of  C.  O.  C; 
that  P.  precinct  is  not  represented  by  the  number  of  jurors 
to  which  it  is  entitled.  The  aforesaid  panel  does  not  con- 
stitute a  legal  jury  within  the  meaning  of  the  statute  for  the 
reasons  aforesaid,  and  the  plaintiff  objects  to  going  to  trial 
at  this  time  and  moves  to  quash  the  panel. 
Affidavit.** 

1057.  MOTION  TO  BE  MADE  A  PARTY  DEFENDANT  IN  EJECT- 

MENT SUIT. 

Now  comes  A.  B.  and  moves  the  court  to  be  made  a  party 
defendant  to  the  above  entitled  cause,  for  the  reason  that  he, 
the  said  A.  B.,  is  the  real  party  in  interest  and  is  the  sole 
owner  and  entitled  to  the  possession  of  the  premises  described 
in  plaintiff's  petition  filed  herein. 

1058.  MOTION  FOR  SECURITY  FOR  COSTS. 

Now  comes  C.  D.,  the  defendant  herein,  and  moves  the 
court  to  make  an  order  on  the  plaintiff  to  give  security  for 
costs  in  the  above  entitled  cause  for  the  reasons  (set  forth 
reasons). 

1059.  MOTION  TO  AMEND  RECORD. 

Comes  6.  M.  (plaintiff  or  defendant)  and  moves  the  court 
to  amend  the  record  of  this  court,  as  follows : 

1.  To  show  at  page of that  on  the 

day  of ,  19. .,  this  court  adjourned  until  the 

day  of ,19. .,  instead  of ,  19. .,  as  now  appears. 

2.  Etc. 

1060.  NOTICE  OF  LIS  PENDENS  (NEBRASKA). 
(Title  and  venue.) 

To  Whom  It  May  Concern: 

Take  notice  that  on  the day  of ,  19 . . ,  an  ac- 

♦«  Form  in  Weeping  Water  Electric  Light  Co.  v.  Haldeman,  36  Neb. 
139. 

A  motion  to  quash  panel  of  jurors  must  be  verified  positively;  it  is 
not  sufficient  on  mere  belief.  Weeping  Water  Electric  Light  Oo.  v> 
Haldeman,  35  Xeb.  139. 
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tion  was  commenced  in  the  court  of county, 

State  of   ,  in  which  action   was  plaintiff  and 

and  were  defendants ;  that  said  action  is  re- 
turnable to  the term,  19. .,  of  the court  of  the 

county  of and  State  of ;  that  the  purpose  of 

said  action  is  to  set  aside  certain  alleged  fraudulent  deeds 
made  by  the  party  as  follows:  (here  set  out  the  particular 
deeds  which  it  is  sought  to  have  set  aside)  that  said  cause  of 
action  and  deeds  referred  to  affect  the  following  described 
real  estate,  located  in  the  county  of   and  State  of 


(Here  describe  property.)*^ 

1061.     NOTICE  OF  LIS  PEyOENS  IN  CASE  OF  FORECLOSURE  OF 
MORTGAGE   (NEBRASKA). 

(Title  and  venue.) 
To  Whom  It  May'  Concern : 

Take  notice  that  on  the day  of ,19. .,  an  ac- 
tion was  commenced  in  the  court  of  county, 

State  of   ,  in  which  action   was  plaintiff  and 

and were  defendants ;  that  said  action  is  re- 
turnable to  the   term,  19..,  of  the   court  of 

the  county  of  , and  State  of ;  that  the  purpose  of 

said  suit  is  to  foreclose  a  certain  mortgage  made  and  executed 

by on  the day  of ,  19. .,  to and 

recorded  in  book at  page ,  in  the oflSce 

in  the  county  of ,  on  the .*.  day  of , 

19. .,  to  secure  the  payment  of  notes  therein  described  pay- 
able in  the  amount  of dollars,  and  by  the  terms  of 

said  mortgage  the  following  described  real  estate  was  therein 
conveyed  (here  describe  the  real  estate)." 

47  statutory  provision  of  State  of  Nebraska.  Cob.  Ann.  Stat.  Neb. 
1911,  sec.  1086. 

Oklahoma  and  Kansas.  In  Oklahoma  and  Kansas  the  filing  of  the 
petition  in  a  suit  in  the  circuit  court  acts  as  notice  of  lis  pendens, 
Comp.  Laws  of  Okla.  1909,  sec.  5621;  Gen.  Stat,  of  Kans.  1909,  sec. 
5079;  Marshall  v.  Shepard,  23  Kan.  (321)  226. 

4«  If  the  action  is  for  foreclosure  of  mortgage  the  notice  must  con- 
tain the  date  of  the  mortgage,  the  parties  thereto,  the  time  and  place 
of  recording  same.    Cob.  Ann.  Stat.  Neb.  1911,  sec.  1086. 
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ranee  by  defendant, 
ranee  of  one  defendant, 
ttorney. 

ttorney  by  leave  of  court, 
thorizing  attorney  to  enter  appearance. 
ly  leave  of  court, 
venue, 
ce. 


IF  APPEARANCE  BY  DEFENDANT. 

ase.) 

efendant  herein,  and  voluntarily 

I  above  entitled  cause. 

F  APPEARANCE  OF  ONE  DEFEND- 

the  defendants  herein,  and  vol- 
ace  in  the  above  entitled  cause. 

:E  OF  ATTORNEY. 

ers  his  appearance  as  attorney  of 

dant  in  the  above  entitled  cause. 

CE  OF  ATTORNEY  BY  LEAVE  OF 

r  leave  of  court  first  had  and  ob- 
je  as  attorney  of  record  for  I.  J., 
tied  cause. 
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1066.  WAIVER  OF  SERVICE,  AND  AUTHORIZING  ATTORNEY  TO 

ENTER  APPEARANCE. 

We  hereby  waive  the  issuance  and  service  of  a  summons 
upon  us  in  this  cause,  and  enter  our  appearance  to  same, 
hereby  authorizing  and  empowering  J.  N.  C.  to  act  for  us  as 
our  attorney  in  making  this  appearance  a  matter  of  record. 

This ,19... 

W.  C.  Z. 
J.  D.  B. 

1067.  WITHDRAWAL  OF  ATTORNEY  BY  LEAVE  OF  COURT. 
Now  comes  L.  M.,  and  by  leave  of  court  first  had  and  ob- 
tained, withdraws  from  the  above  entitled  cause  as  attorney 
of  record  for  N.  0.,  the  plaintiff  (or  the  defendant,  as  the 
case  may  be). 

1068.  STIPULATION  FOR  CHANGE  OF  VENUE. 

It  is  hereby  agreed  and  stipulated  by  and  between  the 
above  named  parties  that  this  cause  may  be  removed  to  the 
court  of 

1069.  STIPULATION  FOR  CONTINUANCE. 

It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  to  the  above  entitled  cause  that  this  case  may  be 

continued  at  the  cost  of to  the term  of  this 

court. 

1070.  STIPULATION  FOR  DISMISSAL. 

It  is  hereby  agreed  and  stipulated  by  and  between  the 
parties  hereto  tbat  the  above  entitled  suit  shall  be  dismissed 
at  the  cost  of  plaintiff  (or  defendant). 

1071.  WAIVER  OF  JURY  TRIAL. 

It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  that  trial  by  jury  of  the  above  entitled  cause  is  hereby 
waived,  and  that  said  cause  shall  be  tried  by  the  court. 


Attorney  for  plaintiff. 
Attorney  for  defendant 
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from      86 

form  in  pleading  statute  and  laws  of  foreign  state 87 

form  in  pleading  statute  of  a  foreign  state  and  construc- 
tion by  courts 88 

form  in  pleading  ordinance  by  averring  substance  and  ef- 
fect   88 

■  form  in  averring  filing  of  instrument  with  pleading 80 

forms  of  allegations  in  referring  to  exhibits  attached  to 

pleading   81,  88 

form  of  allegation  in  action  on  written  instrument  averring 

loss  of   instrument 88 

form  of  allegation  in  the  alternative 84 

form  of  allegation  on  information  and  belief 86 

Alternative 

form  of  alternative  allegations 84 

of  prayer  for  alternative  relief 88 

Alternative  Writ 

(See  Mandamus;  Prohibition.) 

Amendment 

by  inserting  full  name  instead  of  initials p.  2 

plaintiff  may  amend  without  leave  before  answer  filed p.  13 

when  refusal  to  allow  not  error p.  13 

by  interlineation   p.  13 

in  discretion  of  court p.  14 

where  cause  is  appealed  from  justice  court p.  14 

as  to  parties p-  15 

by  substitution  of  parties p.  15 

of  pleadings  to  conform  to  proof p.  15 

cannot  change  cause  of  action  by p.  15 
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Amendment —  ( continued ) . 

including  additional  cause  of  action  in  petition p 

of  pleading  on  appeal  to  correct  clerical  error p 

notice  of   p 

after  action  barred p 

form  of  commencement  of  amended  petition 7, 

of  answer   p.  : 

Animals 

(See  Carriebs  of  Freight;  Railroads.) 
Answer 

(See  Allegations  Common  to  all  Pleadings,  also 
Various  Topics.) 

form  of  answer  denying  knowledge  to  base  a  belief 

general   denial    

denial  for  want  of  knowledge  or  information  of  the  facts 

general  denial  and  counterclaim 

answer  admitting  plaintiff's  cause  of  action  and  setting 

up   counterclaim    

answer  admitting  facts  alleged  and  denying  conclusions 

of  law    

want  of  jurisdiction,  and  pleading  to  merits 

separate  answer  by  one  of  two  or  more  defendants 

answer  by  defendant  sued  by  wrong  name 760, 

by  corporation,  admitting  corporate  existence 

admitting  incorporation,  and  general  denial 

by  corporation  denying  corporate  existence 

denying  that  defendants  are  partners 

by  guardian  of  an  infant 

by  guardian  of  insane  person 

pleading  statute  of  limitations 

by  corporation — general  denial  and  defense  of  statute  of 

limitations    

pleading  infancy  of  defendant 

pleading  statute  of  frauds 

contract  not  to  be  performed  within  one  year 

denying  execution  of  instrument  sued  upon 

denying  authority  of  agent  as  alleged  by  plaintiff 

pleading  release  

accord  and  satisfaction 

another  action  pending 

former  recovery    

general  denial  and  plea  of  release  in  bankruptcy 

pleading  tender  before  suit 

making  tender  after  suit  commenced 

offer  by  defendant  to  compromise 782, 
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Assumption  of  Risk 

(See  Master  and  Servant.)* 
Attachment 

(See  Maucious.) 

form  of  affidavit  for  attachment  (Oklahoma) 904, 905 

affidavit  for  attachment   (Nebraska) 906 

affidavit  for  attachment   ( Kansas) 907 

affidavit  in  attachment  alleging  transfer  of  property 909 

affidavit  for  attachment  where  debt  is  not  due 910 

motion  to  dissolve  an  attachment 911, 918 

motion  to  discharge  claiming  property  as  exempt 913 

affidavit  for  service  by  publication 914 

bond  in  attachment 915 

attachment  bond — Oklahoma 916 

forthcoming  bond  in  attachment 917 

bond  to  discharge  attachment 918 

form  of  allegations  as  ground  of  attachment  that  defend- 
ant has  disposed  of  his  property  to  hinder  or  defraud 

his  creditors   906 

affidavit  in  language  of  statute  sufficient pp.  1307, 1309 

setting  forth  the  nature  of  claim p.  1309 

affidavit  defective  when p.  1309 

affidavit  must  show  nature  of  claim p.  1309 

that  claim  is  just p.  1309 

amount  which  plaintiff  ought  to  recover p.  1310 

affidavit  may  be  amended p.  1310 

new  cause  of  attachment  cannot  be  set  up  by  amendment. .  p.  1310 

affidavit  may  be  made  by  whom p.  1311 

cannot  be  taken  before  attorney  in  case p.  1311 

motion  to  discharge  an  attachment .* pp.  1314, 1315 

service  by  publication p.  1316 

defective  bond  may  be  amended p.  1317 

forthcoming  bond  may  be  amended p.  1317 

attachment  is  not  discharged  by  forthcoming  bond p.  1317 

defective  statutory  bond  good  as  common  law p.  1317 

attachment  of  equitable  interest  in  lands p.  1317 

form  of  affidavit  for  publication  in  action  by  against  non- 
resident      97 

form  of  petition  in  action  by,  for  rent  due  on  leased  prem- 
ises      448 

form  of  petition  in  action  on  indemnifying  bond  given  to 

sheriff  by  plaintiffs  in 188 

on  an  attachment  bond  for  damages  alleging  wrongful 

suing  out  of 808 

on  bond  given  by  defendant  to  discharge  attachment. .  •  •  804 
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Attachment —  ( continued ) . 

on  constable's  bond  for  damages  for  wrongful  seizure 

and  sale  of  property  in  attachment 210 

allegations  in  action  on  attachment  bond p.  213 

allegation  in  action  on  forthcoming  bond  in pp.  214, 215 

AlTOBNBT  AND  CLIENT 

form  of  petition  in  action  for  services  as  attorney 180 

for  reasonable  value  of  legal  services  rendered 121 

for  fees  for  services  rendered 122 

action  against  attorney  for  damages  for  negligence  in 

prosecution  of  an  action 122 

form  of  notice  of  claim  of  lien  by  attorney 124 

form  of  application  for  allowance  as  attorney  fee  out  of 

fund    126 

reference  to  form  of  petition  in  action  to  recover  for  legal 

services    p.  89 

intervening  petition  by  attorney p.  93 

reference  to  form  of  answer  in  action  to  recover  attorney 

fee     p.  94 

form  of  entry  of  appearance  of 1004 

by  leave  of  court 1005 

authority  to  enter  appearance 1000 

withdrawal  of  by  leave  of  court 1007 

fees  not  recoverable  in  action  for  assault  and  battery p.  79 

attorney's  fee  recoverable  as  damages  on  attachment  bond.  p.  180 
form  of  ])etition  in  action  on  note  providing  for  payment 

of  attorneys*  fee 154 

allegations  of  attorney's  fee  in  action  on  note  providing  for  p.  133 
fee  allowed  in  actions  against  railroad  company  for  kill- 
ing  stock    p.  1005 

Automobile 

(See  Negligence.) 

Baooage 

(See  Cabbiers  of  Passengers.) 

Bailment 

form  of  petition  in  action  against  bath  house  company  for 
value  of  money  and  valuables  delivered  to  company  for 

safe  keeping  which  were  not  returned  to  plaintiff 120 

for  value  of  property  placed  in  possession  of  hotel  or  inn 

keeper     127 

for  loes  of  overcoat  left  with  servants  at  door  of  dining 

room   of   hotel 128 

for  value  of  horse  hired  to  defendant 129 

for  loss  of  horse  placed  in  care  of  trainer 180 
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Buxa  AND  Notes — (continued). 

form  of  allegations  of  waiver  of  notice  of  non-payment  and 

protest    160 

reference  to  form  of  petition  in  action  by  holder  of  note 

payable  to  bearer p.  126 

by  indorsee  against  maker pp.  128, 130 

on  note  executed  by  several  parties  jointly p.  142 

on  note  signed  by  surety p.  143 

necessary  allegations  of  petition  filed  under  section  129  of 

Civil   Code  of  Nebraska p.  123 

copy  of  note  not  required  to  be  attached  when p.  123 

allegations  in  an  action  by  the  payee  named p.  123 

allegation  that  corporation  made  and  executed  is  suflScient.  p.  124 

alteration  ratified   p.  124 

failure  to  allege  a  demand p.  124 

sufficient  allegations  of  failure  to  pay p.  124 

construction  of  pleadings  in p.  124 

allegation  of  dishonor  and  payment p.  125 

allegation  of  compliance  with  restrictions  of  law p.  125 

allegations  of  statute  of  limitations  of  foreign  state p.  125 

allegations  of  date  of  execution  and  date  of  maturity p.  126 

action  on  note  signed  by  maker p.  126 

on  note  signed  by  attorneys  in  fact p.  126 

allegations  in  action  on  lost  note p.  128 

allegations  of  endorsement  taken  as  true  in  absence  of  veri- 
fied denial   , pp.  128, 129 

allegations  of  ownership p.  129 

allegations  of  assignment p.  130 

allegations  that  plaintiffs  are  assignees  in  bankruptcy p.  131 

allegation  of  endorsement  upon  note p.  131 

allegation  of  attorney's  fee p.  133 

allegation  of  notice  of  dishonor  by  maker p.  138 

allegation  of  waiver  of  protest  and  notice pp.  140, 141 

parties  in  action  against  joint  makers p.  141 

allegations  in  action  against  guarantor p.  143 

form  of  answer  denying  execution  of  note 705, 796 

general  denial  in  action  on  note 797 

denying  execution  of  notes  by  corporation  and  verifica- 
tion       798 

by  one  partner  denying  that  note  sued  upon  was  executed 

for  benefit  of  partnership 799 

denying  that  plaintiff  is  bona  fide  holder  or  owner  of 

note    800 

setting  up  want  of  consideration  and  usury 808 

setting  up  defense  of  usury 80S 
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Bo^fi —  ( continued ) 

on  the  official  bond  of  a  county  judge  by  reason  of  cer- 
tain moneys  converted  to  his  own  use 

on  bond  of  contractor  for  building  a  bridge  for  damages 
for  failure  to  keep  the  work  in  repair 

on  an  injunction  bond  in  action  where  injunction  was 
dismissed     

on  bond  of  an  abstractor  for  damages  for  furnishing  er- 
roneous  abstract 

on  bond  of  county  treasurer  for  breach  in  failing  to  turn 
over  taxes   collected 

on  bond  of  administrator  to  recover  money  not  accounted 
for 

on  an  attachment  bond  for  damages  alleging  wrongful 
suing  out  of  attachment 

on  bond  given  by  defendant  to  discharge  attachment 

on  a  forfeited  recognizance 

on  bond  of  sheriff  to  recover  excess  fees  paid  sheriff  and 
for  penalty  provided  by  statute  of  Nebraska 

on  sheriff's  bond  for  damages  resulting  for  wrongful  re- 
lease   of   levy 

on  official  bond  of  sheriff  for  damages  for  failure  to  re- 
cord within  statutory  time  deed  of  assignment 

on  bond  of  sheriff  for  failure  to  pay  over  money  collected 
on    execution    * 

on  constable's  bond  for  damages  for  the  wrongful  seizure 
and  sale  of  property  in  attachment 

on  official  bond  of  constable  for  damages  resulting  from 
constable  taking  insufficient  security  on  bond  given  in 
replevin     

on  constable's  bond  for  failure  to  make  levy 

on  constable's  bond  for  damages  arising  out  of  levy  upon 

property  of  another  than  the  execution  defendant 

reference  to  form  of  petition  and  answer  in  action  on  sa- 
loon   keeper's   bond pp.  168, 

on  appeal  bond  given  in  a  replevin  suit p. 

on  bond  of  county  treasurer p. 

in  action  against  sheriff  for  damages  for  wrongfully 
taking  away  plaintiff's  property p. 

on  constable's  bond  for  damages  for  failure  to  execute 

process      p. 

consideration  for  execution  need  not  be  alleged p. 

instrument  sued  on  must  be  described ; p. 

failure  to  attach  copy  of  not  ground  for  demurrer p. 

damage  must  be  alleged p. 

allegations  in  action  on  penal  bond p. 
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Bonds —  ( continued ) 

stftiement  of  breach  of p.  163 

%        liability  of  sureties  on  saloon  keeper's  bond p.  168 

allegations  in  action  on  saloon  keeper's  bond. p.  169 

action  by  infants  on  saloon  keeper's  bond p.  169 

attorney's  fee  recoverable  on  an  attachment  bond p.  180 

allegations  in  action  on  replevin  bond p.  185 

allegations  in  action  on  supersedeas  bond pp.  186, 187, 191 

allegations  in  action  upon  a  retainer  bond  in  unlawful  de- 
tention action    p.  191 

allegations  in  action  on  injunction  bond p.  201 

damages  recovered  in  action  on  injunction  bond p.  201 

allegations  in  action  on  bond  of  a  public  officer p.  207 

allegations  of  covenants  and  promises  of  obligors p.  207 

by  whom  brought  on  bonds  of  public  officers p.  208 

allegations  in  action  on  guarantor's  bond p.  210 

allegations  in  action  on  attachment  bond p.  213 

allegations  in  action  on  forthcoming  bond  given  to  sheriff. 

pp.  213, 214 

allegations  in  action  on  forthcoming  bond p.  215 

allegations  in  action  upon  a  forfeited  recognizance p.  217 

allegations  in  action  on  sheriff's  bond  because  of  failure  to 

seize   property    p.  226 

allegations  in  action  on  official  bond  of  sheriff pp.  225, 226 

allegations  in  action  on  bond  of  officer  for  taking  insuffi- 
cient security  in  replevin pp.  229, 230 

form  of  bond  in  attachment  (Oklahoma) 915, 917 

of  forthcoming  bond  in  attachment 917 

of  bond  to  discharge  attachment ^ 918 

in  injunction  suits p.  586 

form  of  answer  in  action  on  bond  of  employee  setting  up 
breach  of  warranties  in  answers  made  by  employer  in 

application   for   bond ^ 81S 

by  sureties  to  an  action  on  bond  of  bridge  contractor,  set- 
ting up  change  of  contract  after  signing  without  no- 
tice  to  sureties 814 

reference  to  form  of  answer  to  action  on  statutory  bond 

(given  by  paving  contractor p.  1173 

unverified   general   denial p.  1175 

various   defenses    p.  1 176 

Bond  Fobfeitubb 

form  of  petition  on  forfeited  bond 805 

Books,  Papers,  Etc. 

form  of  motion  for  order  to  produce ^ . . . .  1086 
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Cabbiebs  of  Freight — (continued). 

for  carrying  shipment  of  cattle  beyond  station  where 

they  were  to  be  unloaded 230 

for  liquidated  damages  for  prolonging  time  of  transpor- 
tation beyond  time  limited  by  statute •         231 

for  failure  to  deliver  cattle  in  a  reasonable  time 232 

for  delay  in  shipment,  alleging  damages  in  decline  of 

market  and  shrinkage  of  cattle 233, 234 

for  failure  to  deliver  cars  for  shipping  cattle 236 

for  failure  to  properly  provide  for  watering  sheep  and 

for  delay  in  delivery 236 

to  recover  overcharge  and  treble  judgment  under  statute 

(Kansas) 237 

for  statutory  penalty  for  failure  to  furnish  freight  cars 

for  transporting  freight 238 

form  of  allegation  of  negligence  in  action  for  damages 
for  failure  to  deliver  freight  that  it  might  be  un- 
loaded   221 

for  damages  for  withholding  delivery 224 

in  action  where  passenger  on  freight  train  was  injured 
getting  oflf  train  at  night  at  direction  of  conductor  to 

water  stock 225 

for  death  caused  by  being  hit  by  locomotive  while 

in  railroad  yards  attempting  to  get  in  caboose. .  226 

for  damages  to  stallion  injured  during  transit 227 

to  recover  unreasonable  charges  for  transportation 

of  freight    (Okla.) 239 

form  of  answer  setting  up  failure  on  part  of  plaintiff  to 

properly  pack  goods  shipped 816 

of  defendant  to  petition  for  damages  for  freight  lost,  set- 
ting up  special  contract  relieving  defendant  from  lia- 
bility     - 816 

special  agreement  as  defense p.  1180 

prima  facie  case  against p.  240 

who  can  maintain  action p.  240 

allegations  where  contract  signed  without  reading p.  240 

allegations  necessary  in  petition  for  damages  for  unreason- 
able  delay    p.  258 

allegations  of  notice  of  claim  for  damages p.  264 

allegations  necessary  in  petition  for  failure  to  furnish  cars     p.  264 
reference  to  form  of  petition  in  action  alleging  failure  to 

unload  and  feed  as  required p.  272 

allegations  necessary  in  action  for  failure  to  unload  and 

feed     p.  272 

Cabbiebs  of  Passengers 

form  of  petition  in  action  against  railroad  company  for 

damages  arising  from  being  ejected  from  train 240 
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Cabbiebs  of  Passenoebs — (continued). 

for  refusing  to  accept  ticket  presented  by  the  plaintiff 
and  expelling  plaintiff  from  its  car 

for  ejecting  passenger  from  car  of  steam  railway  com- 
pany    

for  assault  and  expulsion  from  train,  alleging  special 
damages  because  of  humiliation 

for  failing  to  stop  at  station  platform  to  allow  plaintiff 
to  alight  safely 

for  negligently  stopping  train  suddenly,  throwing  plain- 
tiff violently  against  the  seats 

for  negligence  in  inducing  deceased  to  leave  train  while 
in  motion    

for  not  stopping  at  the  street  where  plaintiff  desired 
to  alight    

for  injuries  caused  by  being  struck  by  train  in  the  yards 
of    defendant    

for  negligence  in  running  onto  a  curve  at  a  high  and 
excessive  rate  of  speed 

for  death  of  infant  son,  killed  in  head-end  collision  while 
passenger  on  one  of  trains 

for  injury  caused  by  being  struck  by  engine  of  train  at 
depot  while  crossing  main  track  from  another  train . . 

for  damages  due  to  disease  contracted  because  of  the 
cold  and  unsanitary  condition  of  railroad  station  wait- 
ing room   

for  injuries  inflicted  by  drunken  and  riotous  passengers 
while  on  train,  and  after  leaving  train 

for  injuries  caused  by  the  sudden  derailment  of  car 

from  being  struck  by  glass  from  an  electric  light  globe 
broken  by  trolley  pole  leaving  wire  and  coming  in  con- 
tact with  globe 

by  passenger  for  loss  of  baggage 

for  injuries  sustained  while  riding  on  passenger  elevator, 
alleging  defective  and  dangerous  condition  of  elevator 
shaft     

same — negligence  in  the  operator  of  elevator 

same — where  plaintiff  was  hurt  in  a  passenger  elevator. 

form  of  allegations  of  negligence  in  action  for  damages 

resulting  from  failure  of  carrier  to  call  station  and 

to  assist  plaintiff  in  getting  off  train 

for  carrying  plaintiff  beyond  regular  stopping  place,  and 
in  sudden  starting  of  car  while  plaintiff  was  alighting 

in  starting  train  before  plaintiff  had  time  to  alight.... 

for  injuries  received  while  attempting  to  board  street 
car  which  started  suddenly,  etc 
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Common  Cabbiebs 

(See    Careiebs    of    Fbeight;    Cabbiebs    of    Pas- 

SENOEBS.) 

Company 

form  of  caption  and  allegation  of  business  as  a  company 

in  an  action  in  the  firm  name  in  Nebraska 68 

form  of  allegation  of  capacity  to  be  sued  in  action  against 

defendant   in  firm  name 69 

association  of  persons  as  company  may  sue  in  Nebraska  in 

firm  name   p.  46 

allegations  necessary  to  maintain  action p.  46 

fjr  COMPBOMISE 

f*.  (See  Answeb.) 

?>'  Condemnation  Proceedings 

h  (See  Eminent  Domain.) 

^'  CJONDITION  PbECEDENT 

I J  how  pleaded    p.  7 


^  Confession  of  Judgment 

t  offer   of    449 

I  ^  CJonsent 

'{  (See  Divobce,  etc.) 

r  Consideration 

^;  forms  of  antswer  pleading  want  of 861, 808, 865, 806 

■  want  of  how  pleaded p.  1160 

y  Constable 

form  of  petition  in  action  on  constable's  bond  for  damages 
;                                                for  the  wrongful  sale  and  seizure  of  property  in  at- 
tachment      210 

1                                           on  ofiicial  bond  of,  for  damages  resulting  from  taking  in- 
sufficient security  on  bond  given  in  replevin 811 

on  bond  of  for  failure  to  make  levy 812 

on  bond  of  for  damages  arising  out  of  levy  of  property 

of  another  than  execution  defendant 818 

;  reference  to  form  of  petition  in  action  on  constable's  bond 

for  failure  to  execute  process ^. . . . .      p.  232 

Constbuction 

of  pleadings,  rules  and  illustrations p.  6 

form  in  pleading  construction  of  foreign  law  by  courts ....  88 

(Continuance 

form  of  stipulation  for 1069 

forms  of  motion  for 999, 1000 

CONTBACTS 

(See  Breach  of  Promise;  Covenant;  Master  and 
Servant;  Mechanic's  Lien;  Monet  Had  and 
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Contracts —  ( continued ) . 

Received;   Refo 
Instruments; 
AND  Labor.) 
form  of  petition  in  actioi 

mission  due  under  eoi 
for  breach  of  contract  t 
for  breach  of  contract  i 
action  on  a  contract  for 
for  breach  of  contract  1 

ship    

action  upon  contract  ma 
action  on  contract  of  thi 

services  rendered  to  ; 
for  breach  of  contract  to 
action  on  building  conti 

ing  house  and  extra  v 
for  breach  of  building  c 
action  on  contract  to  p 

used  in  construction  ^ 
for  breach  of  a  contract 

of  bank    

for  unpaid  subscription 

poration     

action  on  contract  of  e 

for  an  accounting. . . , 
for  breach  of  contract  of 
for  breach  of  contract  8 

performed  and  pleadii 
action  for  amount  due  f 

f  endant     

action  for  goods  sold  ar 

tract   price    

form  of  allegations  in  acti 
reference  to  form  of  petiti( 

ment  of  boundaries  to 
in  action  on  contract  to  r< 

tate  deal    

in  action  for  breach  of 
in  action  for  breach  of  a 

chase  interest  of  othei 
in  action  by  purchaser 

pay  outstanding  liabil 
in  action  on  contract  a 

corporation    
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GONTBACTS —  ( continued ) , 

in  action  to  recover  upon  contract  for  sale  of  shares  of 

capital  stoclc  of  a  company p.  343 

in  action  for  division  of  profits  under  contract p.  345 

action  for  breach  of  contract  to  pay  for  feeding  and 

caring  for  cattle p.  347 

action  of  sheriff  to  recover  amount  of  accepted  bid  made 

by  defendant  for  property  sold  at  execution  sale p.  349 

performance  of  conditions  precedent p.  329 

what  must  be  alleged  in  action  for  breach p.  329 

pleading  illegality  of  a  corporation p.  330 

allegations  in  action  on  contract p.  330 

agreement  within  statute  of  frauds  pleading pp.  331, 348 

pleading  that  contract  was  prohibited  by  statute p.  331 

cannot   plead   special  contract  and   recover   on   quantum 

meruit    p.  332 

allegation  on  contract  of  party  to  pay  the  debt  of  another,  p.  337 

allegations  in  action  on  building  contract pp.  340,  341 

form  of  answer  to  action  on  contract  setting  up  misrep- 
resentation and  fraud Ml 

setting  up  former  adjudication m 

to  petition  on  building  contract  for  amount  due  setting 

up  failure  to  perform  according  to  contract S2S 

reference  to  form  of  answer  to  action  for  breach  of  con- 
tract       p.  1186 

to  petition  on  contract  alleging  failure  to  exercise  proper 

care  in  keeping  and  feeding  cattle p.  1186 

what  defendant  may  show  under  general  denial p.  1188 

what  not  admissible  under  general  denial p.  1188 

want  of  consideration  as  defense p.  1 189 

illegality  of  contract  as  defense p.  1189 

plea  of  usury p.  1189 

plea  of  duress p.  1 189 

want  of  mutuality p.  1189 

special  defense  p.  1189 

CONTBACTOB 

fornt  of  petition  on  bond  of  given  for  benefit  of  laborers 

and  material  men 180, 181, 18S 

on  bond  of  contractor  for  building  a  bridge 19S 

CONTRIBUTOBT  NbQLIGENCE 

(See  Carbiebs  of  Passenoebs;  Masteb  and  Sebv- 

ANT;  NboUGENCE.) 
CONVEBSION 

form  of  petition  in  action  for  damages  for  wrongful  con- 
version of  certain  property 985 

for  conversion  of  property  by  bailee 888 
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CoNVEBSiON —  ( continued ) . 

for  conversion  of  property  belonging  to  estate   of  de- 
ceased    

for  conversion  of  property  described  in  mortgage 

for  taking  possession  and  converting  property 

for  value  of  special  interest  of  plaintiff  in  property  de- 
livered to  the  defendants,  under  a  writ  of  replevin 

reference  to  form  of  petition  in  action  for  conversion  of 

goods  and  chattels 

for  conversion  of  promissory  note 

for  conversion  of  mortgaged  property 

defined    

demand  for  return  of  property 

possession  of  plaintiff,  allegation  of pp.  35 

ownership  of  plaintiff,  allegation  of 

suflScient  allegations  of  the  conversion 

amendment  of  petition  by  plaintiff pp.  35 

owner  may  waive  the  tort 

damages  in  Oklahoma,  plaintiff  must  elect  as  to  measure . . 
form  of  answer  admitting  taking  property  but  alleging  that 

ownership  of  same  was  in  third  party 

reference  to  form  of  answer  in  action  for  conversion  of 

goods  levied  and  sold  by  sheriff p. 

what  may  be  shown  under  general  denial p. 

ownership  by  third  person  as  defense p. 

settlement  as  defense p. 

Convict 

(See  Trustees.) 
for  recovery  of  property  action  brought  by  trustee 

Ck>RPOItATIONS 

(See   Equity;    Municipal   Corporations;    Receiv- 
ers.) 
form  of  caption  and  allegation  that  plaintiff  is  domestic 

corporation    

that  defendant  is  domestic  corporation 

that  plaintiff  is  a  national  bank 

that  defendant  is  national  bank 

of  incorporation  of  trust  company 

of  incorporation  of  railroad  company 

of  incorporation  and  business  of  railroad  company 87, 1 

that  defendant  is  corporation  engaged  in  business  of  acci- 
dent insurance    

of   authority   by   foreign   corporation   authorized    to   do 

business  in  the  state 

of  incorporation   in  action  against  foreign  corporation 

doing  business  in  the  state 
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COBPORATIONS —  ( continued ) . 

that  defendant  is  a  municipal  corporation 48 

that  the  defendant  is  a  corporation,  a  city  of  the  first 

class    44 

that  the  defendant  is  an  incorporated  school  district 45,46,47 

that  defendant  is  incorporated  under  the  law  of  United 

States   48 

reference  to  form  of  allegation  of  plaintiff  as  manufactur- 
ing company  p.  32 

alleging  incorporation  of  defendant  as  railroad  company.        p.  34 

not  essential  to  aver  corporate  existence pp.  30, 31 

capacity  to  sue  not  raised  by  demurrer p.  31 

after  dissolution  action  may  be  maintained  in  corporate 

name     p.  31 

corporate  existence  where  alleged  in  the  petition  is  ad- 

'mitted  unless  denied  under  oath p.  32 

general  denial  does  not  place  in  issue  pleaded  existence  of 

corporation    p.  32 

authority  of  foreign  corporation  to  do  business  in  state. . .        p.  36 

capacity  of  foreign  to  sue  not  required  to  be  alleged p.  35 

form  of  petition  in  action  by  creditor  of  corporation  against 
stockholders  to  subject  unpaid  stock  subscriptions  to 

the  payment  of  his  debt 802 

by  the  receiVer  of  bank  and  trust  company  against  stock- 
holders for  unpaid  subscriptions 308 

by  creditor  of  corporation  against  directors,  where  after 
filing   articles    of    incorporation    no    stock    was    sub- 

scribed    804 

form  of  allegations  in  action  by  creditor  of  one  corpora- 
tion  against  another  to  which   its  assets   have  been 

transferred     801 

necessary  allegations  to  recover  value  of  shares  of  stock. . .  p.  360 
foreign  corporation  allegations  of  compliance  with  laws.,  p.  360 
procedure  in  actions  against  stockholders  for  unpaid  stock 

subscriptions    pp.  363, 364 

actions  by  receivers  against  subscribers  to  stock p.  366 

necessary  parties  in  action  by  creditors  to  recover  stock 

subscriptions     P-  366 

procedure  to  recover  assets  of  insolvent  corporation p.  367 

procedure  under  statute  of  Nebraska  to  wind  up  insolvent 

corporation    p.  367 

corporation  debts  must  have  been  judicially  ascertained ...      p.  367 

action  against  stockholders  of  corporation p.  369 

remedies  of  judgment  creditors  against p.  370 

liability  of  holders  of  fully  paid  up  stock  to  creditors p.  370 

corporation  is  necessary  party  in  action  by  stockholders . ,      p.  370 
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Costs 

(See  POVEBTY  AFFIDAVTr.) 

form  of  motion  to  dismias  for  failure  to  give  security  for. . 
motion  for  security  for 

COUNTERCXAIM 

(See  Am s WEB.) 

statutory  provisions  as  to p 

must  arise  out  of  same  transaction p, 

form  of  general  denial  and  counterclaim 

what  may  not  be  set  up  as p. 

Counts 

(See  Action.) 
County 

form  of  allegations  in  action  against  county 

County  Tbeasuber 

form  of  petition  in  action  on  bond  of,  for  failure  to  turn 
over  taxes   

Covenant 

form  of  petition  in  action  under  covenant  of  warranty  in 

deed  alleging  breach  in  existence  of  prior  lease 

for  breach  of  covenant  of  warranty  in  deed 

alleging  title  in  U.  S.  government  and  not  the  defend- 
ant who  conveyed 

against  heirs  of  covenantor  alleging  dispossession 

for  breach  of  a  covenant  not  to  use  the  property  sold  for 

hotel  purposes  within  a  certain  period 

reference  to  form  of  petition,  answer  and  reply  in  action  for 

breach  of  covenant  of  warranty  in  deed ] 

what  necessary  to  constitute  breach  of  warranty  for  quiet 

enjoyment    ] 

equitable  action  necessary  to  hold  heirs j 

necessary  allegations  in  action ] 

form  of  answer  to  action  for  breach  of  covenant  of  war- 
ranty   in    deed 

breach  of  covenant  by  landlord  to  make  repairs ] 

Creditor 

(See  Debtor  and  Creditor.) 

Creditor's  Bills 

form  of  petition  in  creditor's  bill  to  set  aside  certain  con- 
veyance of  land  made  to  defraud  plaintiffs  and  hinder 

the  collection  of  judgment 

to  set  aside  conveyances  made  without  consideration  for 

purpose  of  defrauding  creditors 

to  set  aside  conveyance  of  real  estate  and  personal  prop- 
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against  a  saloon 

father  of  plai] 

for  damages  resi 

tie  into  the  st 

for  destruction  c 

against   furnitur 

and  removing 

plaintiff    

for  damages  caui 

which  escaped 

in  action  for  ass 

action  for,  by  pa 

alleging  assaul 

in  action  for  ags 

tion  of  an  acti 

in  action  against 

to  honor  draft 

form  of  allegation 

for  death  of  ii 

of  capacity  to  sue 

of  deceased  so 

in  action  to  rec 

construction   o 

that  water  wa 

form  of  answer  in 

ages  for  sell  in 

reference  to  form  i 

perform  condit 

for  the  misapprc 

stocks  and  bon 

for  conspiracy  f< 

business    

action  for  death  b^ 
code  provisions  Ka 
allegations  where  d 
who  entitled  to  ma 
administrator  appo 
exemplary   damage: 

death     

allegations  where  r< 
code  provisions  in  ] 
who  to  bring  action 
petition  must  show 
necessary  allegatioi 
special  damaged  mi 
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Damages —  ( continued ) . 

consequential  damages  must  be  specially  pleaded p.  409 

under  general  allegation  of  damages  what  recovered p.  40S) 

no  measure  of  damages  for  pain p.  410 

allegations  sufficient  as  to  future  disability p.  410 

mental  pain  and  suffering p.  410 

exemplary  damages  when  recoverable p.  411 

damages  for  bringing  diseased  cattle  into  state pp.  423,  424 

allegations  for  punitive  or  exemplary  damages p.  426 

right  of  husband  and  wife  to  maiiftain  action  for p.  429 

in  actions  of  conversion  in  Oklahoma p.  358 

in  ejectment  when  not  recoverable p.  466 

for  injuries  from  defective  highways p.  540 

for  fire  set  by  locomotive p.  995 

for  injury  to  stock  by  railroad  company p.  1004 

demand  for  in  actions  for  killing  stock p.  1005 

what  may  be  recovered  in  mandamus  proceeding p.  1391 

measure  of  in  breach  of  covenant  to  make  repairs p.  656 

exemplary  damages  in  libel  and  slander p.  664 

punitive  damages  in  libel  not  recoverable  when p.  664 

measure  of  damages  in  libel  and  slander p.  670 

measure  of  damages  in  malicious  attachment p.  680 

in  action  for  malicious  prosecution p.  688 

in  action  for  assault  and  battery p.  79 

Debtor  and  Creditob 

form  of  allegations  in  action  to  set  aside  conveyance  al- 
leged to  have  been  made  for  the  purpose  of  hindering, 

delaying  or  defrauding  creditors 383 

necessary  allegations    p.  526 

form    of   application    for    an    order   compelling   judgment 

debtor  to  undergo  examination 441, 1040 

Deceit 

(See  Fraud  and  Deceit.) 
Deed 

(See  Ck)VENANT.) 

in  suit  on,  copy  of  instrument  to  be  attached  to  petition . .  p.  60 

validity  of  tax  deed  put  in  issue  by  unverified  pleading. . .  p.  61 

Default 

form  of  motions  to  set  aside  judgment  for 1035, 1036 

Defendant 

(See  Parties.) 

where  name  of  unknown p.  3 

form  of  allegations  where  part  of,  are  unknown 84 

where  name  of  is  unknown 85 

statutory  provisions  as  to  pleading p.  55 
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Definite  and  Certain 

forms   of   motions   to   make   pleadings   more,   on  various 

grounds 1006-1010 

when  motions  to  make  pleadings  more  definite  and  certain 

are  proper;  illustrations p.  1436 

Demand 

(See  Bills  and  Notes.) 
Demand  of  Payment 

(iSee  Bills  and  Notes;  Payment.) 
Demand  fob  Relief 

(See  Relief.) 
Demurbeb 

(See  Mandamus.) 

form  of 16 

form  of  demurrer  for  want  of  jurisdiction  of  person  of  de- 
fendant    736 

for  want  of  jurisdiction  of  subject  of  action 787 

for  lack  of  legal  capacity  to  sue 788 

that  another  action  is  pending  for  same  cause 789 

on  ground  of  defect  of  parties 740 

that  several  causes  of  action  are  improperly  joined 741,  742 

that  petition  does  not  state  a  cause  of  action 748 

joint  demurrer 744 

to  answer  of  defendant  on  ground  that  it  does  not  state 

defense    745 

to  defenses  in  the  answer 746 

to  reply   747 

to  counterclaim 748 

to  petition  on  note  by  an  endorsee  which  fails  to  allege 

endorsement    749 

to  petition  to  set  aside  judgment  alleged  to  have  been  ob- 
tained by  fraud 750 

to  bill  seeking  injunction 751 

grounds  of  by  defendant p.  1113 

for  want  of  legal  capacity  to  sue p.  1114 

for  improper  joinder  of  parties p.  11 15 

for  defect  of  parties p.  1115 

for  misjoinder  of  causes  of  action p.  IIIG 

failure  to  state  facts  sufficient  to  constitute  cause  of  action   p.  11 10 

action  is   barred p.  1117 

what  not  grounds  of  demurrer pp.  1120, 1121 

demurrer  admits  truth  of  facts  well  pleaded p.  1121 

must  specify  grounds  of  objection p.  1 121 

indefiniteness  of  pleading  not  ground  of p.  1436 

not  proper  objection  to  suit  by  initials  instead  of  full  name         p.  3 
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taring  on  face  of  petition  reached 


p.  35 


BY  AND  Detainer.) 

ation  of  capacity  to  sue 48 

tbexght.) 


1070 

"ENANGE 

Wife.) 

]  for  dissolution  of  marriage  on 
representations  made  at  time  of 

880 

a  decree  of  divorce  for  want  of 
rendering  same  and  for  fraud . .  848 

>  for  alimony 850 

ce,  alleging  that  wife  at  time  of 

it  by  another  than  her  husband.  888 

lent,  and  praying  for  custody  of 

848 

ioned  and  deserted  plaintiff  (Ne- 

844 

enness  and  extreme  cruelty,  for 
Pendant  from  selling  or  disposing 

846 

te'  cruelty  (Nebraska) 846, 847 

marriage 848 

nporary  alimony  and  restraining 

851 

donment 881 

oma) 882 

888,884 

385 

arriage 887 

83S 

ss  neglect  of  duty  and  habitual 
888 
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Doctor 

(See  Physician  and  Patient.) 
Domestic  Cobporation 

(See  Corporations.) 
Draft 

(See  Bills  and  Notes.) 
Drawer 

(See  Bills  and  Notes.) 
Drcqgist 

form  of  allegations  of  negHgence  in  action  against,  due  to 
sale  of  poisonous  drug,  without  so  labeling,  by  agent 

of  druggist    606 

Drunkard 

habitual,  in  divorce ;  allegations 339, 345 

habitual,  defined    p.  440 

Earnings 

(See  Loss  of  Earnings.) 
Ejectment 

form  of  petition  in  action  in  ejectment  setting  out  facts 

upon  which  plaintiffs  base  right  to  recover 359 

action  in  ejectment 853, 354 

for  possession  and  rents  and  profits  ( Nebraska ) 355 

reference  to  form  of  petition  in p.  464 

for  the  recovery  of  possession  of  real  property p.  464 

for  possession  and  damages  for  wrongful  detention p.  464 

to   form   of   supplemental    petition    produced    for   filing 

after  cause  had  been  returned  from  supreme  court ...      p.  466 

what  petition  must  state  (Kansas  and  Oklahoma) p.  463 

legal  or  equitable  estate  must  be  shown p.  464 

what  petition  must  state  ( Nebraska ) p.  465 

legal  estate    (Nebraska ) p.  465 

allegation  of  possession  necessary p.  465 

essential  elements  of  action p.  465 

remainderman's  estate  will  not  support p.  465 

plaintiff's  title   p.  465 

when  action  cannot  be  maintained p.  466 

description  of  land  required p.  466 

damages  for  unimproved  not  recoverable p.  466 

form  of  answer  in  ejectment  setting  up  title  under  tax 

deed  and  bar  of  statute  of  limitations 889 

answer  claiming  rightful  possession 830 

reference  to  form  of  answer  denying  plaintiff  had  any  legal 

or  equitable  estate  in  property p.  1203 

setting  up  aflirmative  defense p.  1203 

what  answer  shall  contain p.  1202 
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Ejectment —  ( continued ) . 

what  may  be  proven  under  general  denial p.  1202 

adverse  possession  as  defense .  .* p.  120.3 

equitable    defense    p.  1203 

defense  asking  affirmative  relief p.  1203 

Elect 

form  of  motion  to  elect 1015 

Election  Contests 

form  of  petition  in  action  to  contest  the  election  of  the  de- 
fendant         919 

contesting  the  election  to  office  of  county  treasurer 980 

form  of  answer  to  petition  in  contest  for  office  of  county 

attorney   921 

petition  contesting  -election  to  office  of  county  treasurer .  928 

of  contestee  to  petition  of  contestant 923 

answer  and  cross  petition  of  contestee 924 

notice  of  contestant  to  contestee  of  presentation  and  fil- 
ing of  petition  or  notice  of  contest 925, 926 

motion  to  dismiss  for  want  of  jurisdiction 927 

return  of  service  of  contestee  by  private  person 928 

reference  to  forms  of  petitions  in  contest  cases p.  1325 

statutory  provisions  for p.  1324 

new  pleadings  not  required  to  be  filed  on  appeal p.  1325 

averments  required    pp.  1324, 1325,  1333 

notice  of  contest  sufficient p.  1334 

Eletatob 

(See  Carriers  of  Passengers.) 
Eminent  Domain 

form  of  petition  in  action  to  condemn  land  for  highway 

purposes  by  municipal  corporation 859 

by  railroad  company  to  condemn  land  for  right  of  way.  857 

action  for  lands  taken  for  highway 856 

application  by  railroad  for  appointment  of  commissioners 

to  appraise  damages 858 

statutory  provisions,  Nebraska p.  468 

petition  for  appointment  of  commission  requirements  of.,  p.  469 

description  of  property  sought  to  be  appropriated p.  469 

new  pleadings  not  to  be  filed  on  appeal p.  469 

application  to  be  signed p.  471 

under  the  statute  of  Kansas p.  471 

map,  profile  and  notice  required p.  472 

condemnation  by  railroad  company p.  472 

offer  of  judgment p.  472 

procedure  under  statute  of  Oklahoma p.  474 

notice  required  to  be  served,  Oklahoma p.  474 

Equitable  Defenses 

(See  Ejectment;  Partition.) 
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ND   Deceit;    Fraudulent   Cowvet- 

roAOES;  Tabticership.  ) 

;ion  to  set  aside  conveyances  alleged 

ed  by  fraud  practiced  on  plaintiff. .  MO 

lel  a  deed  made  to  one  who  took  title 

ranveying  to  husband  and  wife  sep- 

Ml 

eel  deeds  obtained  by  fraud S68 

of  bank  to  have  certain  money  paid 

rust  fund 364 

eged  to  have  been  obtained  by  fraud 

S69 

r  fraud  and  cancel  same  and  enjoin 

866 

ice  of  land  and  to  recover  purchase 

if  fraud 367 

lands  made  without  consideration . .  368 

defendant  was  in  possession  of  land 

forged  deed 868 

tition  to  have  mortgage  declared  lien 

p.  485 

if  fence  viewers p.  485 

>d  in  favor  of  plaintiff p.  485 

•remises  alleging  fraudulent  assign- 

p.  486 

ent  procured   on   counterclaim   filed 

nissed  cause  of  action p.  486 

i negations  in  suit  to  cancel  convey- 

p.  482 

by  trustee  in  bankruptcy  to  recover   , 

rty ,    p.  482 

to  declare  trust pp.  485, 486 

1  required p.  487 

nse  must  be  pleaded pp.  1125, 1126 

aia  must  be  specially  pleaded p.  1 125 

with  general  denial p.  1 126 

DMINI8TRATORS. ) 

legation  of  appointment  as  executor.  60 

ppointment  as  executor 61 

Br  a  will 66 

NSTBUHENT8.) 

erring  to  exhibits  attached  to  plead- 
91,M 
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Fellow  Sebvant 

(See  Master  and  Servant.) 
Felony 

(See  Divorce,  etc.) 
Fence 

(See  Railroads.) 
Filing 

form  of  allegation  of,  of  written  instrument  with  pleading.  90 

Fire 

(See  Railroads.) 
Fnuc  Insurance 

form  of  petition  in  action  on  fire  insurance  policy  for  loss 

of  dwelling  and  contents 418 

on  fire  insurance  policy  for  damages  caused  by  fire 414 

by  assignee  of  claim  under  policy 415 

on  policy  where  property  is  totally  destroyed 416 

on  policy  where  mutual  mistake  was  made  in  original 

application  and  loss  occurred  before  policy  was  issued  417 

against  agents  of  fire  insurance  company  for  amount  of 

loss   under  policy   in   insolvent   company 418 

allegation  of  attempt  to  arbitrate 421 

by  mortgagee  on  insurance  policy  for  loss  occasioned  by 

fire    422 

form  of  allegations  in  action  on  policy  of  fire  insurance 
where  agent  did  not  properly  describe  real  estate  on 

which  dwelling  was  located 419 

on  policy  of  fire   insurance  of  waiver  of  proof  of  loss 

within    30   days 420 

form  of  answer  to  action  on  fire  insurance  policy  setting 

up  breach  of  warranty  in  policy 888 

setting  up  refusal  of  plaintiff  to  arbitrate  loss  as  pro- 
vided for  in  policy 884 

alleging  alterations  made  in  building  without  notice  to 

defendant     885 

alleging  that  fire  was  caused  by  willful  and  intentional 

act   of   plaintiff 886 

alleging  cancellation    of   policy 887 

alleging  that  certain  conditions  of  policy  requiring  item- 
ized inventory  had  not  been  complied  with 888 

alleging  failure  to  use  reasonable  effort  during  progress 

of  fire  to  prevent  destruction  of  goods 889 

Flooding  Property 

(See  Negligence;  Nuisance.) 
Forcible  Entry  and  Detainer 

form   of  petition   in   action   on   bond   given   on   appeal   in 

forcible  detainer  case 194, 195 
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Forcible  Entry  and  Detainer — (continued). 

allegations  in  action  on  supersedeas  bond  given  in 

form  of  petition  in  action  for  forcible  entry  and  detainc 

(Oklahoma)     92 

in  forcible  entry  and  detainer  (Kansas) 

in  unlawful  detainer   (Nebraska) 

in  forcible  entry  and  detainer 

sufficiency  of  complaint 

strict  rules  of  pleading  not  applied 

what  complaint  should  set  forth 

amendment  of  complaint 

complaint  must  be  verified 

who  may  verify 

notice  to  vacate  the  premises 

right  of  possession  only  issue 

is  a  proceeding  at  law 

title  to  real  estate  not  to  be  put  in  issue 

answer  putting  title  in  issue,  effect  of 

original  jurisdiction  in  justice  courts 

new  pleadings  not  required  on  appeal 

defenses    

Foreclosure 

(See  Mortgages;  Vendor's  Liens.) 
Foreign  Corporation.) 

(See  Corporation.) 
Foreign  Judgment 

(See  Judgment.) 
Foreign  Laws 

(See  Statute.) 
Foreign  Statute 

(See  Statute.) 
Forfeiture 

(See  Bond  Forfeiture.) 
Forgery 

form  of  petition  in  action  for  slander  charging 

Formal  Parts  of  Pleading 

the  petition    

the  answer   

the  demurrer    

the  reply    

Fraternal  Benefit  Insurance 
(See  Life  Insurance.) 
form  of  petition  in  action  on  beneficiary  certificate  wher 
defendant  through  its  agent  secured  possession  of  cei 

tificate  by  false  and  fraudulent  representations 
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Fraternal  Benefit  Insurance — (continued). 

on  benefit  certificate  where  insured  has  been  absent  for 

seven  years   4SS 

form   of  allegations   in  action   for  recovery  of   disability 

claim     428 

in  action  on  benefit  certificate  where  new  certificate  had 

been  issued  and  beneficiary  changed 430 

form  of  answer  in  action  on  fraternal  benefit  certificate 
alleging  misrepresentation  and  untrue  answers  made 

in    medical    examination 84S 

setting  up  failure  to  comply  with  conditions  of  law  and 

failure  to  furnish  proofs  of  death 844 

setting  up  contract  to  be  governed  by  laws  enacted  after 

issuance  of  certificate,  and  alleging  death  by  suicide . .  Mff 

Fraud  and  Deceit 

(See  Equity.) 
form  of  petition  in  action  for  damages  for  fraudulent  mis- 
representations made  in  selling  a  timber  claim 878 

to  rescind  a  contract  for  fraud  and  misrepresentation . . .  875 

for  money  obtained  by  means  of  fraud  and  conspiracy . .  876 

for  fraudulent  representations  concerning  the  financial 

standing  of  a  party 877 

in  an  action  for  damages  for  false  and  fraudulent  repre- 
sentations      878 

for  deceit  in  misrepresentation  of  the  quantity  of  land 

sold   879 

to  set  aside  alleged  fraudulent  transfer  of  cause  of  ac- 
tion and  fraudulent  compromise  of  same C30 

form  of  allegations  of  fraud  in  procuring  plaintiff's  signa- 
ture to  contract,  alleging  substitution  of  contract  other 

than  that  agreed  upon 874 

facts  which  constitute  must  be  pleaded p.  610 

general  averments  of  fraud  insufficient p.  511 

allegations  of  petition  considered p.  51 1 

elements  necessary  to  maintain  action  for  false  representa- 
tion           p.  511 

nature  of  fraud  must  be  set  forth p.  51 1 

must  allege  representations  were  relied  upon p.  511 

limitation  of  action P-  612 

loss  or  injury  to  plaintiff  must  be  alleged p.  513 

joinder  of  causes  of  action  in p.  513 

allegations  of  fraud  in  action  to  compel  reconveyance  of 

real  estate  P-  513 

form  of  answer  to  action  for  damages  by  reason  of  fraud- 
ulent representations  as  to  soundness  of  a  horse 880a 

special  acts  must  be  pleaded p.  1205 
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GUABOIAK 

(See  Infant;  Insane  Persons.) 

of  insane  woman  cannot  maintain  action  for  divorce p.  460 

Habeas  Corpus 

form  of  petition  for  habeas  corpus  where  petitioner  was 
held  by  sheriff  under  commitment   for   contempt   for 

violating  an   injunction 960 

alleging  illegal  restraint  by  arrest 961 

alleging  illegal  restraint  and  commitment  by  notary  pub- 
He    969 

return  to  writ  of  habeas  corpus 968 

,  writ  of  habeas  corpus 964 

reference  to  forms  of  applications  and  petitions  for  writ.,    p.  1387 

of  return  of  sheriff  to  petition  for  writ p.  1389 

statutory  provisions  for  issue  of ,    p.  1382 

what  petition  shall  contain p.  1382 

scope  of  writ  discussed p.  1383 

writ  will  lie  when p.  1383 

writ  will  not  issue  when p.  1384 

statutory  form  of  writ p.  1389 

Habitual  Drunkard 

(See  Divorce,  etc.) 
Heirs 

form  of  allegations  where  part  of,  as  defendants  are  un- 
known    • 84 

statutory  provisions  as  to p.  54 

Highways 

(See  Eminent  Domain.) 
form  of  petition  in  action  against  a  county  for  damages 

resulting  from  defective  highway 888 

against   a    township    for   damages    caused   by   defective 

highway    891 

by  one  county  against  another  for  amount  found  due  by 

county  board    890 

by  one  county  against  adjoining  county  for  one-half  of 
expense   of   repairing   a   bridge   over   stream   between 

counties    889 

statutory  provisions  as  to  damages  arising  from  defective.      p.  540 

county  not  liable  for  when p.  540 

non -negligence  not  required  to  be  alleged p.  540 

geiieral  statement  insufficient •  •  PP«  540,  541 

five  days'  notice  of  defect  required p.  541 

form  of  petition  to  enjoin  the  obstructing  of  public  high- 
way     4ia 

Hoos 

(See  Carriers  of  Freight.) 
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Homestead 

(See  Partition.) 
Horses 

(See  Bailment;  Carriers  of  Freight.) 

Hotel 

(See  Bailment.) 
Husband  and  Wife 

(See  Damages;  Divorce.) 
form  of  petition  in  action  by  payee  of  note  made  by  bus 
band  and  wife  alleging  intention  to  cbarge  separate 

estate  of  wife 

form  of  petition   in  action   by    husband    for   damages   foi 

alienation  of  affections  of  wife 

for   alienating   husband's   affections 

by  wife  .for  separate  maintenance  for  herself  and  chil- 
dren   (Nebraska )     

against  wife  for  professional  services  rendered  by  phy 
sician  to  husband  under  provisions  of  section  5317  Cob 

Ann.  Stat.  1911,  Nebraska 

by  wife  to  have  marriage  which   had  not  been   legally 

solemnized  declared  to  be  legal 

reference   to    form    of    allegations    in    action    by    wife    foi 

alienation,  of   affections    of    husband 

in  action  for  goods  sold  on  credit  of  wife 

reference  to  form  of  answer  setting  up  coverture   as  de- 
fense in  action  for  goods  purchased 

malicious  motives  in  alienation  of  affections 

exemplary  damages  allowed  when 

damages  for  mental  anguish,  mortification  and  injury  al- 
lowed     

financial  condition  of  defendant  may  be  shown  when 

necessary  allegations  in  action  for  maintenance 

action  for  alimony  cannot  be  maintained  against  wife.... 
guardian  of  insane  woman  cannot  maintain  action  for  ali- 
mony      

residence  necessary  in  action  for  maintenance 

married  woman  liable  for  necessities    (Nebraska) 

judgment  must  be  first  obtained  against  husband 

what  are  family  necessities 

plea    of    coverture PI>. 

Impertinent  Matter 

form  of  motion  to  strike  out  from  pleading 

Impotency 

(See  Divorce,  etc.) 
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Ix  JUNCTION —  (continued) . 

to  restrain  illegal  use  of  trade  name p.  585 

to  restrain  land  owner  from  maintaining  levee p.  585 

to  enjoin  obstructing  of  right  of  way  over  land p.  585 

application  for  must  be  verified p.  584 

injunction  will  not  be  granted  when p.  584 

ordinary  legal  remedies  must  be  adequate p.  584 

construction  of  pleadings  in p.  585 

necessary  allegations  in  particular  cases p.  685 

insufiRcient  allegations   p.  585 

bond  required   p.  586 

form  of  answer  in  action  to  restrain  continuance  of  manu- 
facture of  asphaltum  alleged  to  be  nuisance 832 

reference  to  form  of  answer  praying  for  confirmation  of 

sale  of  sheriff p.  1209 

proper  remedy  to  restrain  illegal  collection  of  taxes p.  1371 

sufficiency  of  petition  to  enjoin  collection  of  illegal  taxes. .    p.  1371 
form  of  petition  in  action  on  injunction  bond  for  damages 

where  injunction  was  dismissed 199 

necessary  allegations  in  action  on  bond  in p.  201 

reference  to   form  of  allegations   praying  for   restraining 
order  enjoining  defendant  from  disposing  of  property 

pending   divorce   suit p.  460 

Inn  Keeper 

(See  Bailment.) 
Innuendo 

office  of  in  action  for  libel  and  slander p.  669 

Insane  Persons 

form  of  caption  and  allegation  of  appointment  as  guardian 

for  insane  person  in  action  by 62 

of  capacity  to  be  sued  in  action  against 63 

when  may  sue  by  next  friend p.  42 

Installments 

form  of  petition  in  action  on  note  payable  in 163 

Instrument 

(See  Motions;  Written  Instrument.) 

Insurance 

(See  Titles  Under  Various  Kinds  of  Insurance.) 

necessary  allegations  in  petition p.  589 

attorney  fee  to  be  demanded p.  590 

policy  not  delivered  effect  of p.  590 

pleading   waiver    p.  592 

plaintiff  must  allege  compliance  with  conditions  precedent 

pp.  592,  593 

of  insurable  interest  when  to  be  alleged p.  620 
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IifSUBANCE —  ( continued ) . 

reference  to  form  of  answer  in  action  setting  up  misrep- 
resentation in  application  for  reinstatement 

breach  of  the  contract  of  insurance  must  be  pleaded 

breach  of  stipulation  in  policy  must  be  pleaded 

forfeiture  must  be  set  up  as  defense 

policy  or  copy  to  be  attached  to  pleading 

Intebpleadeb 

(See  Attachment.) 

form  of  bill  of  interpleader  filed  by  insurance  company 

interplea   filed   by   one  of  claimants  to   fund   paid  into 

court  under  bill  of  interpleader 

statutory  provisions  for  interpleader 

statute  substitute  for  chancery   rule 

Intervenob 

form  of  commencement  of  petition  of 

must  plead  some  interest  in  subject  matter 

statutory  provision  for  filing  petition 

who  may  file  intervening  petition 

Intoxicating  Liquors 

forms  of  petition  in  action  on  bond  of  saloon  keeper  for 

selling     183, 184, 1 

reference  to  forms  of  petition  in  action  on  saloon  keepers 

bond  for  selling pp.   1 

liability  of  sureties  on  saloon  keeper's  bond 

allegation  in  action  on  bond  of  saloon  keeper  for  damages 

for  selling  

Irrelevant  Matter 

form  of  motion  to  strike  out  from  pleading 

Joinder  of  Causes  op  Action 

must  affect  all    parties 

same  cause  in  different  counts 

in  tort  and  on  contract . 

certain  actions  not  to  be  joined 

Joinder  of  Parties  Plaintiff 

all  parties  having  interest  may  be  joined 

Joint  Maker 

(See  Bills  and  Notes.) 
Judgment 

(See  Equity;  Motions.) 
form  of  petition  in  action  on  judgment  recovered  in  court 

of  common  pleas  in  Pennsylvania 

to  vacate  judgment  after  term,  upon  ground  that  fraud 
was  practiced  in  obtaining 
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tions    in   petition   to   vacate   judgment   on 

unavoidable  casualty  or  misfortune 4S7a 

revivor  of  judgment 4S8 

mt  could  not  be  found  in  district 4S8 

e  dormant  judgment 440 

stmination  of  judgment  debtor  and  debtors 

t  debtor 441 

fnt 4tt 

ffer  of  judgment 443 

1  in  action  to  restrain  enforcement  of  void 

S98,400 

»rcement  of  execution  on  dormant  judgment  389 
ment  instrument  to  be  set  out  by  copy  at- 

p.  60 

rm  of  petition  to  set  aside  judgment  pro- 
Dunterdaim  after  plaintiff  dismissed  cause 
p.  486 

p.  4 

rm  of  answer  to  petition  to  open  default 

p.  643 

ction  founded  upon  a  judgment p.  630 

Lirisdiction  of  court  rendering pp.  630, 631 

ny  in  another  state  will  not  support  action 

p.  631 

^  to  vacate  judgment p.  636 

ty  necessary  to  vacate  after  term p.  636 

roceeding  to  open  on  account  of  fraud p.  636 

vacate  judgments p.  637 

jons  for  vacating p.  637 

ite  to  be  verified p.  637 

void  must  be  tried  in  court  where  judgment 

p.  637 

[iligence  in  petition  to.  vacate p.  637 

tfense  in  petition  to  vacate p.  638 

ng  defense  must  be  pleaded p.  638 

lained  of  to  be  set  forth  in  petition  to  va- 

p.  639 

ng  fraud  must  be  alleged pp.  639, 640 

n  to  vacate p.  640 

ma  voidable  casualty  or  misfortune p.  641 

idgment  rendered  on  constructive  service ...  p.  642 

nant  judgment p.  645 

proceedings  in  aid  of  execution p.  646 

to  action  on  judgment  alleging  no  service 

original  judgment 347 
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Landlord  and  Tenant — (continued). 

allegations  in  action  for  rent p.  652 

lien  for  rent  due  given  by  statute p.  653 

measure  of  damages  for  breach  of  covenant  to  make  re- 
pairs       p.  656 

Larceny 

form  of  petition  in  action  for  slander  charging 456 

Law 

distinction  between  and  equity p.  7 

Laws 

(See  Statutes.) 

method  of  pleading  foreign p.  57 

if  judicial  notice  is  not  taken  of,  it  must  be  pleaded p.  57 

Lessor  and  Lessee 

(See  Covenant;  Landlord  and  Tenant.) 
Letter  op  Credit 

(See  Banks  and  Banking.) 
Libel  and  Slander 

form  of  petition  in  action  for  damages  for  slander 454, 455 

for  slander^  charging  theft  and  forgery 466 

for  slander — perjury 458 

for  libel  against  publisher  of  newspaper 461, 462 

averring  injury  to  business 463 

for  libel  by  one  participating  in  public  affairs,  alleging 

charge  of  corruption,  trickery,  etc 465 

form  of  allegation  charging  slander 457 

in  action  for  damages  for  slander 459 

charging  attempt  to  blackmail 460 

against  a  mercantile  agency  for  false  and  untrue  report 

on    464 

reference  to  forms  of  petition  and  reply  in  action  for  dam- 
ages for  slander p.  662 

reference  to  allegations  in  action  for  slander  alleging  charge 

of  adultery   p.  662 

pleading  in  action  for,  statutory  provisions p.  663 

words  actionable  per  se pp.  663,  664 

what  petition  should  state p.  664 

exemplary  damages  .awarded  when p.  664 

husband  not  liable  for  slanderous  words  of  wife  when p.  664 

punitive  damages  not  recoverable  when p.  664 

slander  of  title p.  664 

publications  libelous  per  se p.  669 

office  of  innuendo p.  669 

false  imprisonment  may  be  joined  with  when p.  670 

express  malice  discussed p.  670 

liberty  of  press  discussed ' p.  670 

1522 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


INDEX. 

[Forms  are  referred  to  by  numbers;  annotations  by  page  numbers.} 

Loss  OF  Earnings 

(See  Damages;  Master  and  Servant;  Municipal 
Corporation  ;  Negligence.  ) 

form  of  allegations  of 58S 

Loss  or  Services 

form  of  assigned  cause  of  action  for  by  husband 555 

Loss  or  Time 

(See.  Damages;    Master    and    Servant;    Negli- 
gence. ) 
Maker 

(See  Bills  and  Notes.) 
Maintenance 

(See  Divorce,  etc.;  Husband  and  Wife.) 
Mauce 

(See  Libel  and  Slander;  Malicious  Prosecution.) 
allegation  of,  necessary  in  action  for  malicious  attachment,      p.  688 

allegation  of,  in  action  for  libel  and  slander p.  664 

sufficiency  of  allegation  of,  in  action  for  slander  of  title . .      p.  664 
Malicious  Attachment 

form  of  petition  in  action  for  damages  for  wrongful  and 

malicious  suing  out  of  attachment 467 

for  malicious  attachment  of  property  of  plaintiff 468 

reference  to  form  of  petition  in  action  for  malicious  attach- 
ment        p.  679 

malice  in  suing  out  writ  must  be  averred pp.  679, 680 

probable  cause  allegation  of p.  680 

distinction   between   malicious   attachment   and   action   on 

bond    p.  680 

damages  in  loss  of  profits  recoverable p.  680 

loss  of  prospective  profits p.  680 

measure  of  damages  discussed p.  680 

dissolution  of  attachment  effect  of p.  680 

form  of  answer  in  action  for  damages  for  wrongful  attach- 
ment setting  up  former  adjudication 854 

Malicious  Prosecution 

form  of  petition  in  action  for  damages  for  malicious  prose- 
cution where  plaintiff  was  indicted  for  grand  larceny .  469 

for  damages  for  malicious  prosecution 470 

alleging  malicious  prosecution  in  procuring  warrant  to 

be  issued  for  plaintiff  charging  crime  of  larceny 471 

in  causing  arrest  of  plaintiff  under  the  provisions  of  sec- 
tion 535,  Civil  Code  of  Nebraska 472 

alleging  that  defendant  maliciously  and  without  probable 

cause  made  affidavit  that  plaintiff  stole  certain  goods.  478 

for  causing  arrest  and  prosecution  of  plaintiff  on  charge 

of  intent  to  cheat  and  defraud 474 
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Malicious  Pbo8Ecut;on —  ( continued ) . 

for  maliciously  causing  arrest  of  plaintiff,  alleging  spe- 
cial damages  

in  securing  warrant  for  plaintiff  charging  arson 

form  of  allegation  in  action  charging  malicious  securing  of 

indictment  for  embezzlement  and  larceny 

reference  to  form  of  allegations  in  action  for 

want  of  protmble  cause  what  constitutes pp.  6( 

averments  necessary  in  action  for 

probable  cause  must  be  alleged 

termination  of  prosecution  must  be  alleged 

test  of  probable  cause 

damages  recoverable   

false  imprisonment  may  be  joined  in  action  for 

form  of  answer  to  action  for  malicious  prosecution  alleging 

honest  mistake  in  making  affidavit  for  arrest 

alleging  defense  of  advice  of  counsel 

setting  up  the  issue  of  warrant  complained  of  on  advice 

of  prosecuting  attorney 

denying   that   it  was   malicious   and    without    probable 

cause     

denial  that  defendant  instituted  prosecution 

denial  of  want  of  probable  cause 

what  may  be  shown  under  general  denial p 

Malpractice 

(See  Physician  and  Patient.) 
Mandamus 

form  of  petition  for  mandamus — skeleton  form 

for  mandamus  against  board  of  county  conunissioners . . 
to  compel  the  district  court  to  recognize  relator  as  clerk . 

application  for  peremptory  writ  of  mandamus 

to  compel  railroad  company  to  furnish  freight  cars. . . . 

the  endorsement  of  writ  after  it  is  awarded 

verification  of  petition  for  mandamus 97 

notice  of  application 

alternative  writ   97 

return  to  alternative  writ 

return  in  nature  of  demurrer  to  alternative 

motion  to  quash  alternative  writ 978,  97 

answer  to  return 

demurrer  to  return 

peremptory  writ    

reference  to  forms  of  petitions  for,  in  various  and  particu- 
lar cases  pp.  1399 

of  alternative  writs p. 

of  returns  and  answers  to  alternative  writ p. 
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Mandamus —  ( continued ) . 

statutory  provisions  as  to  issue p.  1391 

what  petition  must  state p.  1391 

prior  demand  must  be  shown p.  1391 

damages  actually  sustained  ma}^  be  recovered p.  1391 

probate  courts  have  no  jurisdiction  to  hear p.  1391 

will  not  issue  when  there  is  adequate  remedy  at  law p.  1391 

granting  of  writ  in  discretion  of  court p.  1392 

should  not  i^sue  when p.  1392 

will  lie  when p.  1392 

will  not  lie  particular  cases p.  1393 

brought  in  name  of  state p.  1400 

in  name  of  party  in  interest p.  1400 

application  must  be  verified p.  1401 

notice  may  be  required p.  1402 

what  alternative  writ  must  contain pp.  1402, 1403 

writ  or  answer  only  pleadings p.  1403 

averments   of  return p.  1406 

motion  to  quash  answer pp.  1409, 1410 

demurrer  to  answer p.  1410 

what  peremptory  writ  must  contain p.  1410 

Mabine  Insurance 

form  of  petition  in  action  for  loss  under  an  insurance  pol- 
icy insuring  river  barge 428 

Mabriage 

(See  Breach  of  Promise.) 
Married  Woman 

(See  Husband  and  Wife.) 
Master  and  Servant 

form  of  petition  in  action  for  damages  for  injuries  alleged 
to  have  been  caused  by  failure  of  defendant  to  provide 

safe  place  for  plaintiff  to  work 478 

by  common   laborer  because  of  injuries   received   while 

digging  sewer,  alleging  unsafe  place  to  work 480 

from  injuries  received  while  working  in  coal  mine,  al- 
leging negligence  in  not  bracing  shaft 488 

for  death  of  employee  alleged  to  have  been  caused  by 

defective  construction  of  track 485 

by  section  man  against  railroad  company  for  damages 

caused    by    co-employee 498 

by  lineman  injured  by  breaking  of  defective  pole 508 

for  damages  alleged  to  have  been  the  result  of  defective 

machinery    503 

by  section  hand  for  damages  resulting  from  use  of  de- 
fective tools    504 
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by   workman   on    railroad   track 

from  use  of  defective  and  unsa 
by  brakeman  because  of  unsafe  an 
by  conductor  due  to  alleged   defc 

step)      

for  injury  due  to  piece  of  cog  wl 

striking  boy  on  head  while  he 

ing  another  servant  in  carrying 
by  being  struck  in  the  eye  with  pic 

defective  sledge  hammer  used  b 
for  damages  caused  by  defective  a 

cars  and  coupling  devices 

•in  failure  of  defendant  to  provid 

required  by  "factory  act" 

for  balance  due  under  contract  o 

breach  of  said  contract 

on  a  contract  for  wages  alleging  1 

ployment  for  definite  period,  a 

by  master    

by  employee  for  breach  of  contrac 
form  of  allegations  of  negligence  in 

were   caused   by  alleged   neglig 

place  where  plaintiff  was  worki 
for  injuries  received  while  perfo] 

man     

in  action  for  damages  for  persona 
where  servant  was  directed  to  wor 
by  parents  to  recover  damages  for 

killed  by  falling  through  mine 
in  an  action  by  minor  for  dama^ 

cause  of  unsafe  place  to  work  : 
for  injuries  received  while  workii 

dangerous  roof 

as   to   putting   servant   in   unsafe 

knowledge   of   master 

negligence   due   to   unguarded   sh 

plaintiff    

for  personal  injuries  to  common 

from  upper  story  of  building  in 
in  action  by  employee  for  damagei 

received  while  at  work  on  freij 
in  permitting  railroad  track  to  b 

dangerous  and  unsafe  conditio] 
in  providing  unsafe  place  to  work 
in  failure  to  provide  safe  place  tc 
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Masteb  and  Servant — (continued). 

of  negligence  in  action  by  inexperienced  youth  injured 

while  employed  at  sawmill  plant 486 

in  action  by  brakeman  injured  while  performing  duty..  497 

where  a  track  repairer  was  killed  while  in  performance 

of   his   duties 499 

of  negligence  in  action  founded  upon  negligence  in  em- 
ploying an  unfit  foreman 500 

for   damages    resulting   from'  the    negligence   of   a    co- 
employee    501 

of  negligence  in  furnishing  defective  appliances SOB 

in  action  for  damages  alleging  defective  and  dangerous 

machinery    512 

in  action  by  fireman  injured  by  engine  separating  from 

tender     513 

of  negligence  due  to  explosion  of  nitroglycerine  used  by 

servant  in  mining 514 

reference  to  form  of  petition  in  action  by  infant  against 
railroad  company  for  damages  resulting  from  getting 

hand  crushed  while  operating  iron  punch  machine p.  749 

for  alleged  willful  negligence  and  misconduct  of  defend- 
ant toward  plaintiff's   minor  child p.  749 

reference  to  form  of  allegations  of  negligence  where  em- 
ployee was  injured  while  working  in  coal  mine  alleg- 
ing failure  to  brace  and  prop p.  705 

in  action  alleging  negligence  in  leaving  certain  cogs  un- 
guarded          p.  705 

for  failure  to  equip  car  with  proper  appliances p.  740 

essential  elements  charging  actionable  negligence p.  702 

want  of  ordinary  care  must  be  pleaded p.  702 

negligence  of  master,  allegations  of p.  703 

fellow  servant  and  vice  principal  distinguished p.  703 

notice  to  be  given  as  required  by  statute p.  703 

duty  of  master  to  furnish  safe  appliance p.  704 

master  not  liable  for  mere  error  in  judgment p.  705 

master  bound  to  use  such  care  as  circumstances  demand . .      p.  705 

duty  of  master  toward  inexperienced  servants p.  705 

reasonably  safe  place  to  work  must  be  provided p.  705 

known  risks  assumed  by  servant p.  726 

risk  assumed  by  servant  discussed p.  726 

actions  under  the  "factory  act"  Kansas p.  752 

breach  of  contract  of  employment,  allegations  required p.  754 

form  of  answer  in  action  for  damages  by  servant  setting 

up  knowledge  of  defect 861 

setting  up  assumption  of  risk  and  contributory  negli- 
gence       862 

alleging  contributory  negligence 86S 
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Master  and  Servant — (continued). 

that  servant  assumed  risk  incident  to  employment 

setting  up  contributory  negligence 

assumption  of  risk  and  contributory  negligence 867 

of    contributory    negligence   and    release   obtained    from 

plaintiff    

assumption  of  risk  as  defense p. 

that  employees  were  fellow  servants p. 

contributory  negligence  as  defense p. 

not  responsible  for  tortious  acts  of  servant  when ] 

Material 

(See  Mechanic's  Lien.) 
Mechanic's  Lien 

form  of  petition  in  action  by  party  who  has  furnished  ma- 
terial under  contract  with  general  contractor  for  erect- 
ing building   

by  material-man  to  establish  mechanic's  lien  for  mate- 
rials sold  to  contractor 

for  labor  and  materials  furnished  by  tenant  in  repairing 
building,  contract  made  with  husband  as  agent  of  wife 

the  owner    

to  foreclose  a  mechanic's  lien  and  asking  for  priority  over 

other  encumbrances 

for  material  furnished  and  labor  performed  under  con- 
tract to  remodel  theater  building 

for  work  and   labor   furnished   by  contractor   with   the 

owner    

for  materials  sold  to  the  owner  and  used  in  construction 

of  building    

by  sub-contractor  where  notice  of  lien  could  not  be  served 

on  owner   

amendment  in  response  to  motion  to  make  petition  more 

definite   and   certain 

form  of  allegation  in  action  where  building  was  sold  before 

it  was  completed 

reference  to  form  of  petition  to  foreclose  mechanic's  lien 
by  contractor  alleging  contract  with  husband  title  of 

property  in  wife p. 

of  materialman  who  sold  lumber  to  general  contractor. .      p. 

for   materials    furnished p. 

requirements  of  statute  as  to  filing p. 

petition  for  foreclosure,  necessary  allegations p. 

leasehold  estate  sufficient  to  establish  lien pp.  774 

attorney's  fees  when  recoverable p. 

time  of  filing  lien  statement  to  be  alleged p. 

time  for  filing  lien  not  to  be  extended p. 
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SN — (continued). 

[ding  erected  on  land  in  name  of  wife p.  775 

lecisions  on  mechanic's  liens p.  775 

lien  and  mortgage p.  775 

als  were  actually  used  must  be  alleged p.  775 

or  cannot  obtain  lien  in  excess  of  owner's  con- 

p.  775 

or  to  a  subcontractor  not  entitled  to p.  776 

roperty  necessary  party p.  776 

interested  should  be  made  parties p.  776 

t  considered p.  776 

ien  statement p.  77€r 

iment  filed,  what  m^jLst  contain p.  777 

of  statement p.  777 

iwer  to  action  by  contractor  denying  that  extra 

)  amount  claimed  was  furnished S70 

)  form  of  answer  denying  that  lien  was  filed 

four  months  of  the  furnishing  of  material ....  p.  1258 

p  various  defenses p.  1258 

ial  what  may  be  shown  under p.  1258 

DANOE 

egations  as  to  expense  for,  in  personal  injury 
478,  508, 567 

egations  as  to  expenses  for,  in  personal  injury 
655 

COUNT 

Account;  Account  Stated.) 
Damages;     Infants;    Municipai«    Oorpoba- 

LONS. ) 

IJauses  of  Action 

israissing  one p.  11 

ince  of  court  to  object  to p.  11 

[)ns  not  to  be  joined p.  12 

Equity;  Reformation  and  Cancellation  of 
jstruments.  ) 
ition  in  action  to  recover  money  paid  by 58ft 

»  Received 

ition  in  action  for  money  alleged  to  have  been 

d  for  plaintiff  and  not  paid  over  to  him 5ft9 

r  from  an  agent  money  retained  in  settlement 

ment  in  excess  of  amount  sent  to  his  principal.  5S0 
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Mortgages —  ( continued ) . 

limitation  as  defense  when p.  807 

sufficient  allegations  in  foreclosure  suit p.  807 

deficiency  judgment    p.  807 

that  no  proceedings  at  law  have  been  had  must  be  alleged.  p.  808 
form  of  answer  and  cross  petition  praying  for  foreclosure 
of  mortgage  held  by  defendant  and  that  it  be  declared 

second  lien  on  said  premises 871 

to  an  action  to  foreclose  mortgage  setting  up  fraud  in 

execution  of  note  and  mortgage 879 

answer  denying  execution  of  note  or  mortgage 878 

defense  of  usury   p.  1263 

setting  up  counterclaim p.  1263 

failure  of  title p.  1263 

that  act  of  company  loaning  money  was  ultra  vires. .....  p.  1263 

form  of  affidavit  for  publication  in  case  of  sale  of  real  es- 
tate under  , 101 

form  of  petition  in  action  by  the  mortgagee  on  a  fire  in- 
surance policy   496 

|.  form  of  petition  in  action  on  promissory  note  and  for  fore* 

clojsure      j\ 186 

^                                         allegation  in  action  on  notes  and  for  foreclosure p.  136 

reference  to  form  of  petition  in  action  to  have  mortgage 

|-                                                  declared  lien  upon  certain  land p.  485 

Motions 

(See  Quo  Warranto.) 
form  of  motion  to  dismiss  against  non-resident  for  failure 

to  give  security  for  costs  (Nebraska) 997 

to  dismiss  for  want  of  jurisdiction  on  appeal  from  jus- 
tice of  peace  setting  up  defective  service 999 

for  continuance    999 

for  continuance,  absence  of  witness 1000 

to  quash  return  of  service — special  appearance 1001 

to  quash  return  of  service 1009 

to  dismiss  for  want  of  jurisdiction lOOS 

to  dismiss  for  want  of  jurisdiction  of  the  person 1004, 1006 

to  make  pleading  more  definite  and  certain 1006 

in  action  for  killing  stock  by  railroad 1007 

in  action  for  conversion  of  logs 1009 

in  action  on  account  where  items  are  not  specified . .  1009 
in  action  for  work  and  labor  and  materials  which 

fails  to  specify  items 1010 

to  strike  out  irrelevant  or  redundant  matter 1011 

to  strike  out  amended  petition  on  ground  of  change  of 

cause  of  action 1019 

to  strike  out  parts  of  answer 1018 
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Motions —  ( continued ) . 

to  strike  out  pleading,  because  of  scandalous  and  i 

pertinent  matter    

to   elect    

for  order  for  subpoena  duces  tecum 

notice  of    

for  order  for  subpoena  duces  tecurj/i  to  the  defendant 

paper  in  its  possession 

notice  of    

for  order  to  inspect  and  copy  papers,  etc 

notice  of    

to  suppress  a  deposition 

to  set  aside  the  dismissal  of  an  action  for  want  of  pre 

cution     

to  vacate  and  set  aside  a  judgment 

to  set  aside  judgment  on  ground  that  no  proper  se 

ice  was   had 

to  open  a  judgment  obtained  by  default  where  party  \ 

served    by    publication 

notice  of    

to  open  decree  entered  on  constructive  service,  affidav 

to  set  aside  a  judgment  by  default 

to  set  aside  default 

to  vacate  revivor  of  judgment 

for  new  trial 

for  new  trial  on  ground  of  newly  discovered  evidence 

for   citation    

to  quash   summons 

to  quash  execution 

to  set  aside  a  confirmation  of  sale  of  real  estate  mi 

by  virtue  of  decree  of  foreclosure 

to  set  aside  an  order  sustaining  defendant's  motion 

set  aside  a  sale 

to  dissolve  restraining  order 

to  set  aside  restraining  order 

for  order  of  amercement  against  sheriff 

for  judgment  on  the  pleadings 

for  judgment  non  obstante  veredicto 

for  judgment  on  special  findings  of  the  jury 

to    retax    costs 

to  quash  panel  of  petit  jurors 

to  be  made  a  party  defendant  in  ejectment  suit 

for  security  for  costs 

to  amend   record 

requiring  separate  statement  of  causes  of  action 
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Motions —  ( continued ) . 

whal  motion  on  ground  for  continuance  of  absent  witness 

must   state    p.  1432 

affidavit  for  same  sutBciency  of p.  1432 

facts  constituting  due  diligence  must  be  alleged p.  1433 

must  give  names  of  absent  parties p.  1433 

must  show  materiality  of  the  testimony p.  1433 

must  set  out  facts  to  which  witness  will  testify p.  1433 

must  show  that  if  continuance  is  granted  testimony  would 

be   procured    p.  1433 

for  continuance  on  ground  of  loss  of  depositions p.  1433 

sufficiency  of,  objecting  to  jurisdiction  of  court p.  1435 

formal  defects  of  pleading  must  be  raised  by p.  1436 

should  state  in  what  particular  pleading  is  defective p.  1436 

sustaiifing  or  refusing  motion  to  make  definite  and  certain  p.  1436 
redundant  and  irrelevant  matter  stricken  out  on  motion. .  p.  1438 
to  strike  out  portions  of  pleading  should  designate  parts 

attacked     p.  1438 

argumentativeness  in  pleading  reached  by > p.  1438 

to  suppress  depositions  sufficiency  of p.  1447 

for  new  trial  sufficiency  of pp.  1453-1456 

for  judgment  on  the  pleadings  sufficient  of pp.  1466, 1466 

to  quash  panel  of  jurors  must  be  verified  positively p.  1468 

Municipal  Cobporations 

(See  Eminent  Domain.) 
form  of  petition  in  action  for  damages  by  reason  of  in- 
juries   received    in    falling   over    hydrant   wrongfully 

built   in   sidewalk 548 

for  personal   injuries   sustained  by   reason  of  defective 

sidewalk     550 

for  injuries  received  by  infant  getting  his  foot  caught  in 

hole  in  sidewalk 552 

for  an  injury  from  fall  on  alleged  defective  sidewalk...  558 

for  personal  injuries  resulting  in  death  of  infant  son  of 

plaintiff,  by  reason  of  defective  sidewalk 554 

for   injuries   caused  by   fall   upon  an   alleged  defective 

sidewalk     555 

by  husband  for  consequential  damages  suffered  in  con- 
sequence to  injuries  to  the  wife 556 

for  injuries  caused  by  defective  sidewalk 558 

for  personal  injuries  received  by  reason  of  alleged  de- 
fective condition  of  sidewalk 567 

for  personal   injuries   resulting  from   fall   on   defective 

sidewalk    568 

for  damages  on  account  of  injuries  received  at  hands  of 

mob   (Kan.)    578 
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on  a  bond  issued  against  lot  for  special  improvements 
for  damages  for  injuries  arising  from  defective  sidewa 
by  driver  of  wagon  being  thrown  therefrom  by  reason 

defective   street    

form  of  allegations  of  unsafe  condition  of  sidewalk 

for   injuries  caused  by  falling  upon  slippery  sidewa 

where  snow  and  ice  were  allowed  to  accumulate . . . 
of  notice  of  defect  required  to  be  filed  with  the  city  fi 

days  before  occurrence  of  injury   (Nebraska) 

of  notice  in  writing  of  time  and  place  where  injury  w 

received  and  nature  of  injury   (Nebraska) 

of  negligence  in  action  for  damages  caused  by  fallii 

from  sidewalk  into  creek 

for  injuries  caused  by  falling  on  defective  sidewalk., 
for  damages  caused   by  alleged   negligence  in  allowii 

timbers  to  be  strewn  upon  the  street,  plaintiff  throt 

from  her  buggy 

for  damages  caused  by  plaintiff  driving  into  a  ditch 

city    street    

caused  by  defective  sidewalk 

for  personal  injuries  received  on  sidewalk 

for  personal  injuries  received  by  reason  of  alleged  c 

fective  condition  of  sidewalk 

for  damages  from  being  struck  by  bill  board  blown  do\ 

by  strong  wind 

for  damages  resulting  from  precipitation  of  water  ai 

sewage  upon   plaintiff's  property 

for  injury  resulting  from  defective  sidewalk 

from  which  notice  to  city  may  be  inferred 

for  damages  due  to  defective  sidewalk 

of  defective  construction  of  sidewalk 

for  injury  from  falling  in  unguarded  hole  existing  alor 

side  the  sidewalk 

by  driver  of  wagon  being  thrown  therefrom  by  reas 

of   defective    street 

reference  to  form  of  petition  in  action  under  statute 

town  to  annex  territory 

reference  to  allegations  in  actions  for  materials   sold 

municipal   township    

action  for  damages  by  water  flowing  into  plaintiff's  c 

lar     

by  lot  owner  by  reason  of  filling  in  street  in  front 

his  lot    

for  injuries  received  while  passing  along  defective  sic 

walk    
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Municipal  Corporations —  ( continued ) . 

for   injuries  resulting  from  defect  in  street  caused   by 

negligently  filling  sewer  excavation p.  835 

as  to  place  where  plaintiff  received  his  injury p.  844 

filing  of  notice  of  injury  received  as  required  by  statute 

of  Kansas   p.  844 

claim  for  damages  for  personal  injuries  must  be  presents 

to  city p.  814 

notice  in  writing  of  defect  to  be  filed  with  city  clerk p.  829 

notice  to  city  of  accident p.  830 

dangerous  accumulations  of  snow  and  ice  on  sidewalk p.  830 

negligence  of  city  sufficient  allegation  in p.  835 

parties  in  actions  for  negligence  of  city p.  844 

notice  of  defects,  sufficient  allegations  of p.  845 

liability  for  injury  by  mob . .      p.  848 

Municipal  Ordinance 

(See  Negligence.) 

form  of  pleading  by  averring  substance  and  effect S9 

state  courts  do  not  take  judicial  notice  of p.  59 

method  of  pleading p.  59 

Name 

(See  Bills  and  Notes.) 

in   title    sufficient ; p.  3 

of  defendant  unknown p.  3 

personal  service  necessar^^  when  sued  by  initials p.  3 

objection  to  suit  by  initials p.  3 

motion  to  require  full  Christian  name  instead  of  initials . .  p.  3 

pleading  by  initial's  waived  if  no  objection  made p.  3 

Christian  name,  not  initials  should  be  used  in  pleading p.  2 

actions  should  be  prosecuted  in  true  name p.  2 

initials  may  be  used  when p.  2 

National  Bank 

(See  Banks  and  Banking.) 
Necessaries 

(See  Husband  and  Wife.) 
Negligence 

(See    Carriers    of    Freight;    Casriebs    of    Pas- 
sengers;   Master    and    Servant;    Municipal 
Corporations;  Railroads.) 
form  of  petition  in  action  against  railroad  company  for 
damages  for  injuries  received  by  falling  into  a  hole  or 
excavation  negligently  left  unguarded  in  street  used 

by  pedestrians   5S0 

for  negligently  constructing  a  railroad  embankment  so 

as  to  cause  the  water  to  overflow  upon  plaintiff's  land  581 

for  negligently  leaving  the  steps  to  the  entrance  to  plain-     • 

tiff's  house  loose  so  that  they  fell 683 

1536 
/ 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


INDEX. 

[Forms  are  referred  to  by  numbers;  annotations  by  page  numbers.] 

Nbouoenoe —  ( continued ) . 

to  recover  for  personal  injuries  sustained  by  being 
thrown  from  wagon 586 

for  wrongful  death  of  an  employee  in  coal  mine 597 

for  an  injury  caused  by  being  struck  by  moving  train. .  598 

for  injuries  sustained  by  reason  of  team  becoming  fright- 
ened when  approaching  a  railway  crossing 599 

for  death  of  infant  run  over  by  street  car  drawn  by 
mules    800 

for  injuries  received  by  being  caught  while  passing  be- 
tween cars  where  an  opening  had  been  made  to  allow 
persons  to  cross  the  track 801 

by  minor  for  personal  injuries  receivc?d  while  attempting 
to  pass  between  cars  of  a  train  occupying  a  street 
crossing    80S 

in  case  oi  collision  of  horse  and  buggy  with  pedestrian.  80S 

specific  allegations  of  negligence  where  automobile  col- 
lided with  buggy 804 

of  negligence  of  title  examiner  in  examination  of  title..  809 

for  maintaining  an  iron  grating  of  which  the  bars  were 
broken  in  sidewalk  in  front  of  defendant's  premises . .  811 

in  case  of  street  car  colliding  with  buggy 815 

in  an  action  where  person  was  struck  at  crossing  and 
killed  by  passenger  engine 817 

where  the  driver  of  wagon  was  struck  while  crossing 
street  car  track 818 

where  deceased  while  upon  the  track  of  defendant  was 
struck  and  killed 819, 890 

in  an  action  where  plaintiff  was  injured  by  motor  car  at 

street  crossing   822 

where  street  car  collided  with  pedestrian  at  crossing 823 

where  street  car  struck  pedestrian  who  fell  unconscious 
upon  car  track 824 

where  train  struck  pedestrian  while  crossing  street 825 

reference  to  form  of  petition  in  action  for  damages  caused 

by  being  kicked  by  horse p.  920 

in  action  against  railroad  company  for  negligently  con- 
structing a  bridge  so  as  to  obstruct  flow  of  water ....      p.  920 

for  negligent  construction  and  grading  of  road  bed  for 

railroad  track    p.  920 

for  injuries  received  in  handling  heavy  rails p.  921 

against   bank   for   damages   for  failure  to  take  proper 

steps  to  collect  notes  placed  in  its  hands p.  921 

for  damages  by  widow  whose  husband  was  killed  while 
working   in   the   railroad   yards   by   being   struck   by 

switch    engine    p.  921 
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Nbougbnce —  ( continued ) . 

for  injuries  received   by  infant  thrown  upon   track  of 
street   car   and   injured   by   negligence   of   agents   in 

charge   of   car p, 

for  personal  injuries  resulting  from  team  running  away 

— negligence  in  discharging  steam  from  locomotive . .      p 
for  injuries  received  by  iron  railing  protecting  area  way 

giving  way    p 

reference  to  form  of  allegation  in  action  alleging  negli- 
gence in  failing  to  give  warning  of  approach p, 

from  the  selling  of  coal  oil  mixed  with  gasoline p, 

by  reason  of  negligence  of  foreman  on  hand  car p, 

general  allegation  of  not  sufficient p, 

allegation  of  in  general  terms  may  be  amended p, 

doctrine  of  comparative  negligence p, 

actionable  negligence  what  constitutes p, 

specific  negligence  complained  of  must  be  alleged p. 

negligence  in  running  train  at  high  rate  of  speed p. 

failure  to  maintain  gates  at  railroad  crossing p, 

allegations  where  death  occurred  in  another  state p. 

negativing   contributory    negligence p, 

pleading  character  of  injury p, 

exemplary  damages  against  telegraph  company p. 

form  of  answer  setting  up  contributory  negligence  in  fail- 
ing to  look  and  listen  before  going  upon  track  of  de- 
fendant      

answer  alleging  contributory  negligence 87fi 

plea  that  place  where  plaintiff  was  injured  was  not  pub- 
lic   highway    

that  injury  was  unavoidable  and  setting  up  contributory 

negligence    

contributory  negligence  as  defense p. 

non-negligence  not  required  to  be  alleged p. 

New  Trial 

forms  of  motions  for 1038, 

sufficiency  of  motion  for;  illustrations pp.  1453- 

Next  Friend 

(See  Infants;  Motions.) 

NONPRESE.NTMENT 

form  of  allegation  of  waiver  of,  in  action  on  note 

Notice 

(See  Bills  and  Notes;  Election  Contests;  Man- 
damus.) 

forms  of  notice  of  lis  pendens 1060, 

form  of  notice  of  claim  of  lien  by  attorney 

of  application  of  appointment  of  next  friend  of  infant. . 
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1  in  action  on  bond  of,  for  false  certificate.  IM 

us  AND  Notes.) 

UNCTION.) 

n  in  action  to  enjoin  the  maintenance  of 

ance,  a  disorderly  and  disreputable  theater.  6M 

for  alleged  nuisance  and  to  restrain  defend- 

Dntinuing  use  of  brick  kilns  alleged  to  give 

»nou8  gas 687 

enjoin  the  maintenance  of  nuisance  under 

liquor    law 888 

y  for  damages  caused  by  discharge  of  sew- 

eek  running  through  plaintiff's  farm 889 

;ions  in  action  against  city  to  restrain  it 
litting  public  nuisance  by  discharging  sew- 

1  abandoned  channel  of  river 880 

linst  drainage  district  for  damages  caused 

of  plaintiff's  lands 881 

Iroad  for  changing  course  of  stream  by  em- 

888 

damages  to  growing  corn  alleged  to  have 

1  by  escape  of  gases  from  brick  kiln 888 

ce  was  erected  by  defendant's  predecessor — 

of   existence 884 

m  of  petition  in  action  for  damages  for  nui- 
aintaining  a  mill  dam p.  933 

p.  932 

ublic,  allegations p.  932 

not  per  se p.  932 

cannot  maintain  action  when p.  932 

to  action  for  damages  for  filling  up  base- 
ng   up   that   basement   had    been    declared 

879 

ions  as  to  expenses  for  in  personal  injury 
478 

UNCTION.) 

iLic  Officebs.) 

^TDS. ) 
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Ordinances 

(See  Casriebs  of  Passengebs;  MuNiaPAi.  Ordi- 
nances; NBeUGENCE.) 

form  of  pleading 88 

pleading  invalidity  of p.  4 

must  be  pleaded p.  59 

Parent  and  Child 

(See  Damages;  Master  and  Servant.) 
Parties 

form   of   caption   and   allegation   in   action   in   equity  by 
plaintiff  in  his  own  behalf  and  others  where  there  are 

many  plaintiffs 79, 80 

in  action  by  one  person  in  behalf  of  himself  and  others.  81 

where  parties  are  numerous  one  may  sue  or  defend   for 

all     pp.  52, 53 

amendment  of  pleadings  as  to p.  15 

substitution  of  p.  15 

action  to  be  prosecuted  in  name  of  real  party p.  26 

third  person  for  whose  benefit  promise  has  been  made  may 

prosecute  action p.  26 

form  of  demurrer  on  ground  of  defect  of 740 

name  of  unknown,  requirements  of  affidavit  for  service  by 

publication    p.  70 

when  corporation  necessary  party pp,  366, 370 

in  creditors'  bills p.  391 

Partition 

form   of   petition   in   action   for  partition   of   real   estate, 

praying  for  order  of  sale 635, 636 

for  partition  by  heirs  of  wife  who  held  the  title  at  time 

of  her  death 687 

for  the  partition  of  certain  lands  and  to  determine  the 

share  of  heirs 638 

reference  to  forms  of  petitions  in  action  for  partition  of 

real   estate    p.  944 

reference  to  form  of  allegations  in  action  for p.  945 

what  petition  shall  contain p.  943 

party  out  of  possession  of  real  estate p.  943 

joint  tenant  or  tenant  in  common p.  943 

owner  of  a  life  interest p.  943 

allegations  necessary  to  maintain p.  944 

form  of  answer,  in  action  for  partition  setting  up  adverse 

possession    880 

setting  up  affirmative  defenses 881 

what  answer  must  contain p.  1272 
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Pabtnebship 

form  of  petition  in  action  by  one  member  of  jmrtnership 
firm  praying  for  an  accounting  and  settlement  of  part- 
nership affairs   640 

for  dissolution  and  appointment  of  receiver 638 

for  dissolution  of  partnership,  praying  for  an  accounting  642 
in  equity  asking  for  dissolution  and  settlement  of  part- 
nership              648 

form  of  allegations  in  action  by  one  partner  to  recover 

one-half  of  sum  due  firm  after  dissolution 641 

reference  to  form  of  petition  in  action  against  surviving 

partner  for  debt  (Contracted  by  partnership p.  953 

on  alleged  contract  of  partnership  asking  accounting  of 

profits     p.  953 

party  may  sue  his  copartner  at  law  when pp.  952,  953 

suit  in  partnership  name p.  953 

form  of  answer  to  action  for  contribution,  denying  exist- 
ence of  partnership    888 

to  action  to  dissolve  and  for  settlement  of  partnership..  883 

affidavit   of   defendant   denying  under   oath   that   he   is 

member  of  partnership  firm 884 

denial  of  existence  of  partnership  under  oath p.  1275 

defense  of  statute  of  limitations p.  1275 

allegations,  of  existence  of  in  the  pleading  admitted  unless 

denied   under   oath p.  43 

service  by  publication  upon,  in  firm  name p.  70 

form  of  caption  and  allegation  of  partnership  in  action  by 

or  against   64 

of  capacity  to  sue  or  be  sued  in  action  by  or  against 

a  surviving  partner 65 

of  capacity  to  sue  in  action  by  surviving  partner 66 

form  of  allegations  of  partnership  in  action  by  partners . .  67 

not  necessary  to  repeat  the  names  in  body  of  petition ....        p.  43 

Patient 

(See  Physician  and  Patient.) 

Payee 

(See  Bills  and  Notes.) 

Payment 

form  of  allegation  of  part  payment  in  action  on  note 146 

form  of  allegation  of  waiver  of  demand  of  payment  in  ac- 
tion on  note 160  J 

Penalty 

(See  Carriers  of  Freight.) 
statutory  for  transporting  game p.  999 

Perjury 

form  of  petition  in  action  for  slander  based  on  charge  of. .  458  •? 
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Personal  Injuries 

(See    Damages;    Master    and    Servant;    Negli- 
gence; Municipal  Corporations.) 
Petition 

(See  Various  Topics;  Allegations  Common  to  all 
Pleadings;  Action.) 

formal  parts  of p 

form  of  formal  part 

is  first  pleading 

must  state  the  facts 

must  frame  on  distinct  and  definite  theory 

objection  to  introduction  of  evidence  under 

not  void  for  failure  to  number  causes  of  action 

must  be  signed 

may  be  signed  by  attorney 

may  be  signed  after  jury  impaneled 

commencement  where  amended  is  filed,  form  of ' 

amended  stand  in  place  of  original 

plaintiff  may  amend  before  answer  without  leave 

amendment  of,  in  discretion  of  court 

amendment  of  as  to  parties 

amendment  of  to  conform  to  proof 

amendment  of  not  to  change  cause  of  action 

additional  cause  of  action  included  by  amendment 

supplemental,  form  of  commencement  of 

supplemental  may  be  filed 

form  of  commencement  of,  of  intervener 

who  may  file  intervening 

failure  to  sign  not  ground  for  dismissal 

Physician  and  Patient 

form  of  petition  in  action  against  physician  for  malprac- 
tice, alleging  negligence  in  failing  to  discover  a  dislo- 
cation  and   fracture 

for  alleged  negligent  treatment  of  compound  fracture  of 

bone    

against  dentist  for  damages  for  injuries  caused  by  using 

instruments  which  were  unclean 

for  damages  alleged  to  have  been  caused  by  malpractice, 
against  osteopathic  physician  for  alleged  malpractice  in 

treating  hip    

form  of  allegation  of  negligence  in  petition  for  damages  for 

malpractice  of  physician 

qualifii^ation  of  physician  must  be  alleged  in  action p 

form   of   answer   to   action    for    damages    for    malpractice 

alleging  contributory  negligence 

alleged  to  have  been  caused  by  malpractice  of  physician. 
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Plaintiff 

(See  Parties.) 

Pleading 

(See  Allegations  Common  to  all  Pleadings;  Ac- 
tion; Also  Various  Kinds  of  Pleadings.) 

first  is  petition p.  1 

must  conform  to  code p.  1 

named  and  defined  in  code p.  1 

lost,  may  file  new p.  2 

amendment  of  names  of  parties p.  2 

facts  to  be  stated p.  3 

essential  facts  necessary p.  4 

every  fact  necessary  to  be  proven  must  be  averred p.  4 

must  contain  positive  statement  of  facts p.  4 

state  facts  in  ordinary  and  concise  language pp.  4,  5 

state  real  facts p.  4 

should  present  certain  specific  issue p.  4 

facts   stated   inferentially p.  4 

invalidity  of  statute  or  ordinance p.  4 

unconstitutionality  of  statute p.  4 

orders  or  judgments  of  court p.  4 

not  to  anticipate  matter  in  avoidance  in p.  5 

sufficient  allegation  of  demand p.  5 

what  not  to  be  pleaded p.  5 

not  to  plead  what  law  presumes p.  5 

not  to  plead  legal  fictions p.  5 

not  to  plead  legal  conclusions p.  5 

not  to  plead  one  cause  of  action  and  recover  on  another. . .  p.  6 

departure  between  pleading  and  proof p.  5 

method   of   statement p.  6 

alleging  non-existence  of  fact p.  6 

a  negative  pregnant p.  6 

construction    of    p.  6 

defects  in  form  disregarded,  when p.  6 

judgment  on  when p.  6 

variance  between  pleading  and  proof p.  7 

when  variance  between  pleading  and  proof  material p.  7 

no  distinction  under  code  between  law  and  equity p.  7 

performance  of  conditions  precedent p.  7 

defects  cured  by  answer p.  7                            ( 

jurisdictional   facts   p.  7                             "1 

demand  for  relief  in p.  8                            i 

form  of  allegation  pleading  in  alternative 94                           ^ 

form  of  on  information  and  belief *.  95                            j 

statute  of  another  state  must  be  pleaded p.  67                           ^ 

private  statute  must  be  pleaded p.  57                            ' 

construction  of  in  injunction  suits ^ p.  SS5 
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Poor  Persohs 

(See  Monons.) 
PovEBTY  Affidavit 

form  of  in  Oklahoma  and  Kansas. , 
Pbatbb  for  Relief 

(See  Reuef.) 
Pregnancy 

(See  Divorce,  etc.) 
Presentment 

(See  Bills  and  Nones.) 
Principal  and  Agent 

form  of  petition  in  action  by  prin 
money  alleged  to  have  been  fi 

real  estate  transaction 

for  commission  by  real  estate  brc 

by  agent  for  commissions  on  ord( 

form  of  allegations  in  action  by  i 

for  commission  on  contract  to 
reference  to  form  of  petition  in  ac 
contract  to  sell  real  estate .... 
commission  as  real  estate  broker,  t 

recover    

denying  under  oath  authority  of  age 
Pkincipal  and  Surety 

(See  Bonds;  Guaranty;  Sui 
Private  Statute 

(See  Statute.) 
Probable  Cause 

(See  Libel  and  Slander;  M^ 
allegation  of  required  in  action  foi 

defined  in  action  for  malicious  pros 

allegation   of  required 

Prohibitory  Liquor  Law 

form  of  petition  to  enjoin  running  c 

form  of  petition  in  action  to  estab 

itory  liquor  law,  against  owne 

by  parties  who  had  been  conv 

eating  liquors  and  fine  assessed 

lien  created  by  statute 

statutory  provisions  for  lien 

allegations  in  action  to  establish  li 
Promissory  Note 

(See  Bills  and  Notes.) 
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Proviso 

when  contract  subject  to  provision  to  be  pleaded p.  329 

PUBUCAlioN 

form  of  affidavit  for  service  by,  in  attachment  against  non- 
resident      97 

form  of  affidavit  for  service  by 98 

in  divorce  case 99, 100 

in  case  of  real  estate  under  mortgage 101 

requirements  of  affidavit  for  service  by pp.  65-70 

form  of  affidavit  for  service  by  in  attachment 914 

service  by,  in  attachment p.  1315 

Public  Officers 

form  of  caption  and  allegations  in  suit  by,  for  taxes 71 

Public  Nuisance 

(See  Injunction;  Nuisance.) 
Quantum  Meruit 

cannot  plead  on  contract  and  recover  on p.  332 

Quarry 

form  of  bill  for  injunction  to  restrain  operation  of 409 

QuiETiN*  Title 

form  of  petition  in  action  to  quiet  title  praying  for  order 

declaring  defendant's  claim  null  and  void 658 

to  quiet  title  in  plaintiff  who  claims  real  estate  as  her 

homestead    859 

to  quiet  title 660, 661 

to  quiet  title  in  plaintiff  with  offer  to  pay  to  defendants 

who  claim  title  any  taxes  paid  by  them 664 

to  quiet  title  as  against  certain  heirs  claiming  adversely  665 
form  of  affidavit  for  service  by  publication  in  action  to 

quiet  title    662 

form  of  notice  of  publication  to  non-resident  in  acf^ion  to 

quiet  title    663 

reference  to  forms  of  petitions  in  action  to  quiet  title p.  986 

possession  by  -  plaintiff p.  979 

decree  on  constructive  service  not  void  when. p.  980 

description  of  real  estate p.  981 

what  petition  must  contain pp.  981, 985 

possession  to  maintain   (Kansas  and  Oklahoma) pp.  981, 982 

possession  to  maintain   (Nebraska) p.  988 

amended    petition    p.  983 

who  may  maintain  action pp.  982,  986 

form  of  answer  consisting  of  general  denial  and  claim  of 

title  under  execution  sale 889 

what  answer  must  contain p.  1282 
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Quo  Wabranto 

form  of  information  to  test  right  of  respondents  to  dis- 
charge the  duties  of  public  office  * 

to  oust  defendant  from  exercising  duties  of  judge  of  cir- 
cuit court    

to  remove  from  office  a  county  attorney  for  neglect  or 

refusal  to  perform  official  duty 

to  test  right  to  office  of  county  commissioner 

to  oust  a   foreign   corporation 

answer  in  action  to  test  the  right  to  an  office 

in  an  action  against  a  corporation  to  forfeit  its   fran- 
chise     

demurrer  to  petition-. 

motion  for  judgment  on  pleadings 

reference  to  forms  of  petitions  to  test  right  to  public  office,    p 

to  oust  city  from  unlawful  assumption  of  power p 

in  action  against  corporation  to  forfeit  its  franchises. .  .    p 

reference  to  form  of  answer p 

statutory  provisions  as  to  filing p 

will  lie  when p 

jurisdiction  of  courts  to  issue p 

when  private  person  may  file p 

attorney  general  the  proper  officer  to  institute  proceedings, 

when   p 

writ  abolished    p 

in  action  to  abolish  public  office p 

to  try  right  to  public  office p 

by  state  to  test  validity  of  corporate  organization p 

to  annul  charter  of  incorporated  city p 

answer  of  respondent p 

jury  trial  not  demandable p 

Railroad  Company 

form  of  allegation  of  incorporation  of 

of  incorporation  and  business  of 37, 

Railroads 

(See    Carriers    of    Freight;    Carriers    of    Pas- 
sengers; Eminent  Domain  ;  Negligence.) 
form  of  petition  in  action  for  damages  for  value  of  barn 
burned  by  fire  alleged  to  have  been  set  by  sparks  from 

locomotive    

by  fire  set  from  sparks  from  locomotive,  burning  plain- 
tiff's grass  and  trees 

for  loss  by  fire  alleged  to  have  been  started   by  sparks 

from    locomotive    6C 

from  fire  set  by  locomotive 

for  killing  stock,  defective  and  insufficient  fences 
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Receivebs —  ( continued ) . 

to  collect  amount  of  assesament  made  by  comptroller 

of  currency  to  pay  debts  of  bank 196 

in  action  against,  of  a  bank  for  the  amount  of  collection 

made  on  draft  placed  with  bank  for  collection 144 

form  of  allegations  in  action  by,  against  subscribers  of  cap- 
ital stock,  alleging  transfer  of  stock  to  avoid  liability 

to  creditors  for  unpaid  subscription • 1$7 

form  of  petition  in  action  by  of  a  bank  against  the  stock- 
holders for  unpaid  subscription 303 

form  of  caption  and  allegation  of  appointment  as  receiver 

in  action  by  a  receiver 70 

reference  to 'form  of  allegations  of  capacity  of  receiver  to 

8ue    .    p.  47 

form  of  application  by  attorney  general  for  appointment 

of  receiver  for  a  state  bank  alleged  to  be  insolvent 634 

by  stockholders  pra3ring  for  appointment  of  receiver,  al- 
leging insolvency    630 

for  the  appointment  of  receiver  for  state  bank 636 

for  receiver  in  suit  instituted  for  purpose  of  foreclosing 

mortgage  on  real  estate 637 

by  one  member  of  partnership  asking  for  appointment  of 

receiver    633 

by  stockholders  for  appointment  of  receiver  for  defunct 

corporation    639 

form  of  notice  of  application  for  receiver 690 

may  be  appointed  when pp.  1014, 1015 

application  for  appointment  of  to  be  verified p.  1014 

notice  to  be  given  before  appointment p.  1027 

procedure  in   action  by,  against  subscribers  to  stock  of 

corporation  for  unpaid  stock  subscriptions p.  366 

Bescission  op  Contract 

form  of  petition  to  rescind  contract  on  ground  of  fraud  and 

misrepresentation     879 

Kecobd 

form  of  motion  to  amend 1059 

Redundant  Matter 

form  of  motion  to  strike  out  from  pleading 1011 

Reference 

forms  of  statement  embracing  allegations  by 4»  5, 6 

Reformation  and  Cancellation  of  Instruments 

form  of  petition  in  action  to  cancel  a  note  and  mortgage . .  691 

to  cancel  deed  and  contract  alleged  to  have  been  made 

by  plaintiff  by  reason  of  undue  influence 698 

to  cancel  a  deed  alleged  to  be  forged 693 
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Reformation  and  Cancellation  of  Instruments — (continued), 
to  cancel  and  set  aside  deed  alleged  to  have  been  ob- 
tained through  undue  influence 6M 

to  cancel  and  set  aside  deed  made  by  grantor  but  never 

delivered  to  grantee 695 

to  reform  a  deed  by  including  in  conveyance  additional 

land  omitted  by  mistake 686 

to  reform  a  deed  where  the  mistake  was  alleged  to  have 
been  made  by  one  party  induced  by  the  fraud  of  an- 
other   697 

to  reform  deed  so  as  to  reserve  to  grantor  the  crops 

growing  upon  land 698 

allegations  in  action  for *  .  .pp.  1040, 1041 

Kelease 

form  of  answer  pleading 775 

setting  up,  as  defense,  in  action  by  servant  against  mas- 
ter for  personal  injuries 869 

Relief 

form  of  demand  for 1  (8) 

form  of  prayer  for  alternative 96 

for  equitable  action 868 

demand  for  in  petition p.  8 

part  of  petition p.  8 

prayer  for  may  be  amended p.  8 

determined  by  facts  proved p.  8 

prayer  for  in  alternative p.  9 

Removal  of  Causes  from  State  to  Federal  Court 

form  of  petition  for  removal   on  ground  of  diversity  of 

citizenship    946 

for  removal  on  ground  of  prejudice  and  local  influence. .  947 

aflidavi^  in  support  on  petition  for  removal  on  ground 

of  prejudice  and  local  influence 948 

for  removal  on  ground  of  federal  question  involved 949 

for  removal  on  ground  of  separable  controversy 950 

bond  to  be  presented  with  petition  for  removal 951 

sufficiency  of  petition  for  removal p.  1357 

cannot  be  removed  from  state  court  after  hearing  has  been 

had  in  state  court p.  1357 

issues  of  fact  raised  by  petition  tried  by  federal  court p.  1357 

proceedings  in  state  court p.  1351 

where  petition  is  denied p.  1357 

plaintiff*  cannot  remove p.  1359 

proceedings  on  petition  for  removal  on  ground  of  federal 

question  involved   pp.  1360, 1361 
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Kent 

(See  Landlord  and  Tenant.) 
forms  of  petition  in  action  for 444-448 

Replies 

(See    Allegations    Common    to    all    Pleadings; 
Various  Topics.) 

form  of  reply  denying  new  matter 893a 

denying  allegations  of  certain  paragraphs  of  answer...  894 

consisting  of  general  denial  to  answer 895 

to  new  matter  in  response  to  counterclaim 896 

to  answer  to  petition  on  executor's  bond  for  failure  to 

pay  distributive  share 897 

by  plaintiff  in  action  for  express  charges  to  answer  set- 
ting up  counterclaim  for  damages  resulting  from  neg- 
ligence of  an  express  company 898 

to  answer  alleging  cancellation  of  insurance  policy 899 

to  answer  setting  up  release  alleging  that  said  release 

was  obtained  by  fraud  and  misrepresentation 900 

to  answer  in  action  of  replevin  for  possession  of  certain 

promissory    notes    901 

in  action  by  servant  for  damages  for  injuries  caused  by 

breaking  of  defective  telephone  pole 902 

to  answer  on  fire  insurance  policy 908 

reply  must  be  made  to  all  material  allegations  of  new  mat- 
ter         p.  1295 

office  of  a  reply p.  1296 

new  matter  in  reply  must  be  responsive p.  1296 

different  causes  of  action  cannot  be  set  up  in p.  1296 

cannot  cure  defective  petition  by p.  1297 

failure  to  reply  waived  when p.  1297 

form  of    17 

Replevin 

form  of  petition  in  replevin  for  possession  of  property  al- 
leged to  have  been  wrongfully  taken  out  of  plaintifTs 

possession     699 

for  possession  of  personal  property  and  damages  for  its 

detention    700 

by  head  of  family  against  sheriff  claiming  property  as 

being  exempt 701 

to  recover  certain  personal  property  by  virtue  of  chat- 
tel mortgage   702, 703 

in  action  of  replevin  where  no  order  of  delivery  is  asked .  704 

for  goods  or  their  value 705 

for  possession  of  property  alleging  special  ownership  by 

virtue   of   chattel   mortgage 706 

reference  to  forms  of  petitions  and  allegations  in  actions . .    p.  1057 
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Keplevin —  ( continued ) . 

statutoiy  provisions p.  1044 

must  allege  and  prove  what p.  1044 

one  who  holds  full  legal  title  may  maintain p.  1045 

wrongful  detention  of  property p.  1045 

special  ownership  of  property p.  1045 

sufficient  allegations  in  petition p.  1045 

when  plaintiff  not  absolute  owner  allegations p.  1046 

general  ownership  allegations  of p.  1046 

amendment  of  petition p.  1046 

averments  as  to  taking  of  property  in  execution p.  1047 

order  of  delivery p.  1050 

affidavit  when  necessary p.  1050 

affidavit  no  part  of  pleadings p.  1050 

averments  of  affidavit  jurisdictional p.  1050 

affidavit  may  be  amended p.  1051 

demand  for  possession  of  property p.  1051 

undivided  interest  cannot  be  replevined p.  1052 

one  tenant  in  common  cannot  maintain p.  1052 

subsequent  mortgagee p.  1052 

damages  recoverable   p.  1052 

special  damages  allegations  of p.  1052 

possession  of  defendant p.  1053 

judgment   • p.  1053 

intervenor  must  plead  some  interest. p.  1053 

description  of p.  1053 

form  of  petition  in  action  upon  retaining  bond  given  by 

defendant  in  188 

on  replevin  bond  by  the  defendant  in  replevin  suit 180 

on  bond  given  in  replevin  suit 181 

on  official  bond  of  constable  for  damages  resulting  from 

constable  taking  insufficient  security  on  bond  given  in.  811 

reference  to  form  of  petition  on  appeal  bond  in  action  in.,  p.  187 

allegations  in  action  on  bond  given  in p.  182 

allegations  in  action  against  officer  for  taking  insufficient 

security  on  replevin  bond pp.  229, 230 

form  of  answer  of  defendant  in  replevin  setting  up  that 
he  holds  possession  of  property  by  virtue  of  attachment 

order     ^ 880 

answer  by  sheriff  setting  up  right  to  goods  under  execu- 
tion    : 881 

reference  to  forms  of  answers p.  1288 

genera]  denial  what  may  be  shown  under pp.  1285, 1286 

defenses  may  be  specifically  pleaded p.  1286 

various  defenses p.  1287* 

answer  by  one  of  several  defendants p.  1287 
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Resebvoib 

(See  Municipal  Cobporations.) 
Kestbaining  Obdeb 

(Sec  Injunction.) 
Retubns 

(See  EuEcnoN  Contests;  Habeas  Cobpub;  Man* 

DAMUS.) 

Review  of  Judgment 

(See  Judgment.) 
Rock  Quabbt 

(See  Quabbt.) 
Scandalous  Matteb 

form  of  motion  to  strike  out  from  pleading 1014 

School  Distbict 

treasurer  should  appear  in  behalf  of  in  action  by  or  against       p.  48 

form  of  allegations  in  action  against 7% 

Secubitt  fob  Costs 

form  of  motion  for lOM 

form  of  motion  to  dismiss  against  non-resident  for  failure 

to  give  9f7 

Seduction 

form  of  petition  in  action  for  breach  of  promise  of  mar- 
riage, alleging  81t 

Servant 

(See  Masteb  and  Sebvant.) 
Sheep 

(See  Cabbiebs  of  Fbeioht.) 
Shebiff 

(See  Bonds.) 
form  of  petition  in  action  by  sheriff  on  bond  given  by  the 
plaintiff  where  the  goods  levied  upon  were  claimed  by 

other  party  187 

on  indemnifying  bond  given  to  sheriff  by  plaintiffs  in 

attachment    1S8 

on  bond  of  sheriff  to  recover  excess  fees  paid  to  sheriff 

and  for  penalty  provided  by  statute  of  Nebraska S0€ 

on  sheriff's  bond  for  damage  resulting  from  wrongful  re- 
lease of  levy 207 

on  official  bond  of  sheriff  for  damages  for  failure  to  re- 
cord within  statutory  time  a  deed  of  assignment. . . .  tOO 
on  bond  of  a  sheriff  for  failure  to  pay  over  money  col- 
lected on  an  execution tOO 

allegations  in  action  on  official  bond  of pp.  225, 226 

form  of  objection  to  confirmance  of  sheriff's  sale  of  real 

estate  under  execution 1045 
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Sheriff's  Sale 

form  of  motion  to  set  aside  and  quash  execution 1048 

to  set  aside  an  order  sustaining  defendant's  motion  to 

set  aside  the  sale,  etc 1046 

Shipping  Contract 

allegations  in  action  on p.  240 

Sidewalk 

(See  Municipal  Corporations.) 
Sight  Draft 

(See  Bills  and  Notes.) 
Signature 

of  party  to  petition p.  9 

sufficient  by  attorney ^ p.  10 

may  be  signed  after  jury  impaneled p.  10 

failure  to  sign  petition  not  ground  for  dismissal p.  22 

Slander 

(See  Libel  and  Slander.) 
Society 

(See  Associations.) 
Special  Contract 

(See  Carriers  of  Freight.) 
Special  Damages 

(See  Damages.) 
Specific  Performance 

form  of  petition  in  action  for  specific  performance  of  oral 
contract  of  adoption  and  to  give  plaintiff  one-half  of 

estate  at  death 707 

to  compel  specific  performance  of  contract  to  convey  real 

estate    708 

to  compel  specific  performance  of  contract  for  sale  of 

real  estate 709 

for  specific  performance  of  contract  by  deceased  to  adopt 

plaintiff  as  a  child 710 

to  enforce  contract  for  sale  of  land 711 

reference  to  forms  of  petitions  in  actions  for p.  1071 

allegations  in  action  for p.  1070 

answer  and  cross  petition p.  1070 

State 

form  of  pleading  statute  and  laws  of 87 

form  of  pleading  statute  and  construction  by  courts  of . . . .  88 

STATEME27T 

form  of,  of  cause  of  action 1  (2) 

various  forms  of  commencement  of 2 

forms  of  where  there  is  more  than  one  cause  of  action S 
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Statutes 
91 1  form  of  pleading  private  statute .... 

sufficient  to  plead  hj  title 

]IK  V  of  another  state  must  be  pleaded  an< 

pleading  of  another  state  sufficient  1 

ptovisions    

pleading  invalidity  of 

pleading  unconstitutionality  of 

Statute  of  LiiciTATioif  s 

form  of  answer  setting  up 

SrXFtTLATION 

form  of,  for  change  of  venue 

for  continuance    

for  dismissal    

Stockholders 

(See  Receivers;  Cobporatioi« 
ing;  Creditor's  Bills.) 
form  of  petition  in  action  against,  a 
bank  for  money  received  as  depc 

solvent    

liability  of,  in  banking  corporations. 

Stock,  Killing 

(See  Railroads.) 
Stone  Quarry 

(See  Quarry.) 
Street  Railroads 

(See  Carriers  of  Passengers 
Streets 

( See  Eminent  Domain  ;  Mun: 
Strike  Out 

forms  of  motions  to  strike  out  parts 

Style  of  Action 

(See  Title  or  Caption.) 
Style  of  Court 

(See  Title  or  Caption.) 

SUBPCENA 

statutory  provisions  for  subpoena  dui 

form  of  motion  for 

Subscription 

form  of  petition  in  action  for  unpa 
corporation    

SUPPLEMENTABY  PLEADING 

(See  Amendments.) 

forms  of  commencement  of 

forms  of  commencement  of  answer  tc 
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Support 

(See  DivoHCE,  etc.) 
Surety 

form  of  petition  in  action  by  one  t>f  two  sureties  against  a 
co-surety  to  recover  contribution  for  the  co-sureties' 

^  proportion  of  debt  paid  by  plaintiff 654 

by  surety  against  principal  and  others  on  promise  to  in- 
demnify surety  against  loss 655 

^  by  surety  on  note  against  principal 656 

'by  surety  on  appeal  bond  against  principal  on  said  ^nd .  657 

payment  of  debt  by  surety  allegations  of j).  072. 

^  *  action  before  paying  obligation p.  973 

^■:  '  '       surety  on  matured  debt  may  maintain  when p.  973 

|i  surety  not  liable  for  trespass  of  officer p.  973 

form  of  answer  oy  wife  who  was  surety  on  her  husband's 
note  alleging  release  by  reason  of  extending  time  of 

^:.  payment  without  her  consent 667 

^  separate  answer  of  surety 686 

y  SuBViviNO  Partner 

(See  Partnership.) 
Taxes 

injunction  will  not  lie  to  enjoin  collection  of  when p.  661 

injunction  will  lie  to  restrain  collection  of  illegal,  when. . .      p.  585 
form  of  petition  by  railroad  to  restrain  the  collection  of  al- 
leged   illegal    taxes 406 

to  enjoin  collection  of  special  assessment  for  sidewalk. . .  407 

Taxpayer 

form  of  allegations  in  action  by  one  taxpayer  in  his  own 

behalf  and  others 68 

Tax  Suits 

form  of  petition  in  action  to  foreclose  tax  sale  certificate. .  95S 

for  foreclosure  of  tax  lien  and  for  equitable  relief 958 

to  foreclose  a  tax  lien 954 

to  enjoin  the  collection  of  an  excessive  tax  levy 955 

to  recover  tax  paid  under  protest  alleged  to  have  been 

illegally  levied   956 

by  county  treasurer  to  recover  taxes  on  personal  property  957 

petition  for  certificate  of  error 956 

under  the  *' Scavenger  Act"  to  recover  taxes  on  land  (Ne- 
braska)       959 

reference  to  form  of  petition  to  foreclose  tax  lien p.  1371 

to  enjoin  collection  of  illegal  taxes p.  1373 

to  recover  taxes  paid  under  protest pp.  1376, 1377 

to  recover  taxes  illegally  levied p.  1379 

to  redeem  land  sold  under  void  tax  certificates p.  1380 
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Tax  Suits — (continued). 

petition  to  foreclose  tax  lien,  sufficiency  of p. 

notice  required  to  be  given  to  purchaser  at  tax  sale p. 

injunction  is  proper  and  legal  remedy  to  retrain  collection 

of  illegal   p. 

sufficiency  of  petition  to  restrain  sale  of  lands  for  taxes ...    p. 
sufficiency  of  petition  in  action  to  recover  taxes  under  pro- 
test        p. 

Telegraph  Company 

forms  of  petitions  in  action  for  failure  to  deliver  message.  58fl 
form  of  petition  for  damages  and  statutory  penalty  for  fail- 
ure to  transmit  message   ( Okla. ) 

Tenant 

(See  Landlord  and  Tenant.) 
Tender 

(See  Casualty  Insurance;  Life  Insurance.) 

form  of  answer  setting  up  tender  in  court 

Theft 

(See  Malicious  Prosecution.) 

form  of  petition  in  action  for  slander,  charging 

Title 

(See  Quieting  Title.) 
Title  Examiner 

form  of  petition  in  action  on  bond  of  abstractor  for  erro- 
neous abstract   

TrrLE  OR  Caption 

form  of  to  petition 

Transportation 

(See    Carriers    qf    Freight;    Carriers    of    Pas- 
sengers.) 

Treasurer 

(See  County  Treasurer.) 

Trespass 

form  of  petition  in  action  against  railroad  company  for 

damages  for  trespass  in  entering  on  land  to  construct 

railroad    

against  a  road  overseer  for  tearing  down  plaintifTs  fence 

and  entering  upon  land 

against  railroad  company  for  entering  upon  land  and 

constructing  its  roadbed 

for  treble  damages  alleging  cutting  and  carrying  away  of 

timber    

for  entering  premises  of  plaintiff  and  carrying  away  crop 

of  corn  
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Tbespass —  ( continued ) . 

for  injuries  caused  by  cutting  and  mutilating  ornamental 

shade  trees  growing  along  sidewalk 71S 

for  entering  upon  plaintifTs  land  and  tearing  down  fences  719 
form  of  supplemental  petition  for  acts  committed  after  fil- 
ing original  petition 715 

reference  to  forms  of  petitions  in  actions  for p.  1073 

reference  to  form  of  allegations  in  action  for p.  1074 

reference  to  form  of  answer  in  action p.  1079 

statutory    provisions    p.  1078 

necessary  allegations  in  actions p.  1078 

possession  of  plaintiff p.  1078 

must  be  brought  in  county  where  lands  are  situated p.  1079 

action  for  damages  and  to  restrain  may  be  united p.  1079 

treble  damages  are  allowed p.  1079 

form  of  petition  in  action  to  restrain  defendant  from  enter- 
ing upon  real  estate  and  carrying  away  growing  trees.  408 

single  trespass  cannot  be  enjoined p.  585 

repeated  acts  of,  may  be  enjoined p.  585 

Trust 

(See  Equity.) 
reference   to   form  of  petition  to  have  trust  declared  in 

favor  of  plaintiff  in  certain  real  estate p.  485 

Trustee 

form  of  caption  and  allegations  in  action  by  trustees  of 

unincorporated  society  78 

by  trustee  of  a  convict 77  ^ 

form  of  allegations  in  action  by  a  trustee  in  bankruptcy . .  75 

by  a  trustee  for  creditors  appointed  by  trust  deed 76 

of  appointment  as  trustee  by  will 68 

form  of  petition  in  action  by  trustee  in  bankruptcy  to  set 

aside  a  fraudulent  conveyance 381 

necessary  allegations  in  action  by  trustee  in  bankruptcy 

to  recover  proceeds  of  property p.  482 

Undue  Influence 

(See  Reformation  and  Cancellation  of  Instru- 
ments; Wills.) 
form  of  petition  in  action  to  set  aside  deed  obtained  by. . . .  86§ 

Unincorporated  Society 

(See  Association.) 
Unknown  Defendants 

form  of  caption  and  allegations  in  action  where  part  of  de- 
fendants are  unknown 84 

where  name  of  defendant  is  unknown Sft 

statutory  provisions  p.  56 
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Unknown  Defendants — (continued). 

affidavit  ttiat  parties  are  unknown 

unknown  heirs  

Unknown  Pabties 

affidavit  for  publication  where  names  unknown 

Unlawful  Detainer 

(See  Forcible  Entry  and  Detainer.) 
Use  and  Occupation 

(See  Landlord  and  Tenant.) 
Usury 

form  of  petition  in  action  against  national  bank  to  recover 
penalty  for  charging  and  receiving  usurious  interest . . 

allegations  necessary  in  petition  to  recover pp.  1 

as  defense  ] 

Vacation  of  Judgment 

(See  Judgment.) 
Vendor's  Lien 

form  of  petition  in  action  to  foreclose  vendor's  lien 

on  promissory  note  and  for  foreclosure  of  vendor's  lien, 
form  of  answer  to  action  to  foreclose  vendor's  lien  setting 

up  tender  and  demand  for  deed 

Venue 

form  of  statement  of 

sufficient  statement  of 

forms  of  applications  for  change  of 101 

statutory  provisions  for  change  of ] 

form  of  stipulation  for 

Verification 

form  of   

by  party    

by  attorney  or  agent 

agent  or  attorney  of  action  on  written  instrument 

by  corporation    

by  one  of  several  plaintiffs 

to  answer  by  one  of  several  defendants. 

by  one  member  of  a  partnership 

form  of  by  plaintiff 

where  real  name  of  defendant  is  unknown 

of  pleadings    

who  may  take  affidavit pp 

certain  pleadings  not  to  be 

objection  to  

failure  to  verify  not  ground  for  dismissal 

remedy  for  improper  by  motion  to  strike  from  files 
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UFiCATiON — •  { continued ) . 

not  necessary  to  vest  jurisdiction p.  22 

failure  to  verify  waived  if  no  objection  made p.  22 

may  be  amended  if  defective p.  22 

on  belief  is  sufficient p.  22 

not  required  to  be  in  exact  words  of  statute p.  22 

denying  authority  of  agent pp.  22, 23 

denying  execution  of  written  instrument p.  23 

of  answer    p.  1124 

of  application  for  appointment  of  receiver p.  1014 

.UNTABT  Association 

(See  Associations.) 

IVEB 

form  of  allegation  of,  of  demand  of  payment  of  note  in  ac- 
tion  on    ,  160 

indorser  of  note  may  waive  demand  and  notice p.  140 

pleading  waiver   p.  592 

form  of  waiver  of  jury  trial 1071 

REHOUSEMAN 

(See  Bailment.) 

BRANT 

form  of  petition  in  action  on  warrant  issued  by  school  dis- 
trict      177 

on  warrants  issued  by  city  for  construction  of  sidewalks.  ITS 

allegations  in  action  on  a  county  warrant p.  157 

RRANTT 

form  of  petition  in  action  for  damages  for  breach  of  war- 
ranty as  to  quality  of  carload  of  potatoes 79S 

for  damages  resulting  from  feeding  oats  containing  cas- 
tor beans   7M 

for  breach  of  warranty  in  the  purchase  of  horse 724 

for  breach  of  contract  of  warranty  in  sale  of  piano 796 

for  breach  of  warranty  of  soundness  of  horse  purchased.  727 

for  breach  of  warranty  in  sale  of  quantity  of  apples 72S 

form  of  allegations  in  action  for  breach  of  warranty  in 

contract  for  sale  of  a  stallion 725 

reference  to  form  of  petition  in  action  for p.  1098 

form  of  answer  to  action  for  damages  for  breach  of  war- 
ranty of  horse 898 

FEB 

(See  Negugence;  Nuisance.) 
ow 

(See  Damages;  Negligence.) 

'E 

(See  Husband  and  Wife.) 
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Wills 

form  of  petition  in  action  to  set  aside  will  alleging  undue 

influence  and  fraud  in  making 729 

to  set  aside  will  alleged  to  have  been  forged 7S0 

to  obtain  the  probate  of  will  alleged  to  have  been  lost . .  791 
to  set  aside  will  alleging   (1)    testamentary  incapacity 

and   ( 2 )   undue  influence 788 

form  of  allegations  of  undue  influence 788 

reference  to  form  of  petition  in  action  ior  construction  of.    p.  II05 

WlTHOBAWAL 

form  of,  of  attorney  by  leave  of  court 1087 

WOSK  AND  LaBDB 

(See  Attorney  and  Client;  Contracts;  Mechan- 
ic's Lien;  Master  Ain>  Servant.) 
form  of  petition  in  action  for  amount  claimed  to  be  due  for 

work  and  labor  performed 784 

for  balance  due  on  contract  for  work  and  labor 785 

reference  to  forms  of  petitions  in  actions  for  salary p.  1112 

allegations  of  performance p.  1111 

allegations  of  value  in  a  pleading p.  1111 

Writs 

(See  Various  Topics.) 
Writings 

form  of  demand  upon  plaintiff  for  permission  to  inspect 

and  copy  books  and  papers 1088 

statutory  provisions  with  reference  to  inspection  of  books 

and  papers    p.  1444 

Written  Instrument 

copy  of,  to  be  attached  as  exhibit pp.  59, 60 

requirements,  pleading  on  insurance  policy p.  60 

objection  to  failure  to  attach  copy  of,  made  by  motion. . . .        p.  61 

when  attached  considered  a  part  of  the  petition p.  61 

change  in,  made  by  stranger p.  61 

allegations  of  the  execution  of  taken  as  true  unless  verified 

denial  filed   p.  61 

form  of  allegation  of  filing  written  instrument  with  plead- 
ing      90 

form  of  allegation  in  action  founded  on,  alleging  loss  of  in- 
strument       98 

denial  of  execution-  of p.  23 

written  assignment  taken  as  true  unless  denied  under  oath       p.  29 
denial  of  allegations  of  execution^^.^.  .^ p.  1137 
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